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PREFACE: 


Had deſign d a particular Dedication 
of this Book, and, as T think, a very 
particular One : It Treats of what 

concerns the King and Country both tage- 

ther, and . was intended to have 

been addreſs d to Him, who is at once a 

Favourite of the King and Kingdom too; 

(If there be many ſuch perſons to be found, 

they are placed out of the reach of my nar- 

row Converſation and Obſervance, and 1 


have not the Honour to know them.) One 


equally belov'd and admir d by all Mankind. 
For tis not He, who can carry on a Party, 
or advance a Faction, but He that can re- 
concile the Differences of Diſtracted Ex- 
tremes, and unite a Country in One and the 
ſame able Intereſt, that is the 
True Englilh/Nobleman and Patriot: One 
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who bath talen more pains to avoid and "af | 
poſſeſs himſelf of Court-Places, than Others 
have to get themſelves into this : In ſhort, 
Ca Man of Honour without Stain, Unſul- 
Tred and % and a Stateſman 
ibo Fault, "unleſs it be One, to be born 
With the 20 s of Human Nature, and 
2:02 to be endom d with the Attributes of the 
Court above, as Preſcience, &c. Though, 
at the, ſame time, He 5 the. Events of all 
things within the Compaſs of Human Wiſ- 
dom, and condutts them with more than 
Human Integrity and Steadineſs. But at 
preſent He is s Abſent to me, and to all bis 
Friends; that is, I think, to all the Nation: as 
much wanted in Jun Political ,as Perſonal Ca- 
þcity. Such a Patron my preſumption aim d 
at; yet not ſo much Ambition, as Devotion: 
For to Him I would Dedicate my ſelf alſo. 
Now this Piece comes out deſtitute and ex- 
pos d, and muſt ſtand upon its own Legs : 
Not that T think it will much need a Pro- 
tection, ſince it was contriv'd only for the 
Publick. Good ; and, as ] hope, contains 
pothing « contrary to Good Senſe and Good 


M. anners « 


- Manmers ; Th 2 poſitive not againſt the 
Principles of Morality, and my Conſcience 
of Honeſty. However, I muſt confeſs there 
may ſeem to be ſome bold Strokes, which 
may poſſibly give Offence where it was not 
meant; and conſequently the Patronage of 
ſo Great a Man would have been neceſſary, 
to encounter Malice and Ill Nature; and 
to intercede for Pardon, whether with or 
without a provocation. For tis not always 
ſuffcient to be Innocent ; and a Man may 
want a Defence, where he hath never given 
4 juſt Cauſe of Reſentment. Such as it is, 
it appears naked, and for that Reaſon alone, 
if for no other, an Object of Compaſſion, if 
not of Favour. Tis ſubmitted to Common 
Cenſure, and the Author relies on a Con- 
ſtruction mix'd of Judgment and Candour, 
not well knowing how to court an Approba- 
tion, or to beg Mercy ; yet at the ſame time 
prays an Allowance to bis Infirmities. (He 
is far from having any High Opinion of 
himſelf ; nor doth he think himſelf Equal 
to the Argument; (In magnis voluiſſe ſat 
eſt.) But he can't Sue for a Pardon to any 

ill 


n 
. 
"21 
* 


* W PREFA 0E. 1 
= ill Intention of bis Mind. He te ks 


* 


Plea to any Charge againſt him, with that 
Proteſtation. Nevertbeleſs, where he Errs, 
he bath taken care generally, Errare cum 

Patribus; for his Buſineſs is to Reſtore | 
the Conſticution, more than to Innovate in 
Forms of Adminiſtration. ( And Machiavel 


ſays, Ringdoms ſometimes have need of Re- 


forming, and Reſtoring their Laws to their 


firſt Beginning.) He doth not pretend to 


deliver it out a poliſh'd Work : He hath 


himſelf diſcover'd ſome few ſeeming Tauto- 
logies, and other Slips, on running it over, 
yet ſcarce worth an Alteration for his pur- 


, poſe: His Style ig careleſs, and the Com- 


ae 771 tion ncbryedl. Tis 10 Matter, if any 
77 2 Ihe dee the Materials ſhall be thought worthy of 
lite beine applied to Uſe ; the Model will be 


chang d and improvd from the rough 
Drang't, and the Workmanſhip finiſh d by 
better "Hands, It was to be wiſhd alſo, 
That ſome more exact Care were talen in 

the previous Penning our AT of Parlia- | 


ment, and a cloſer Conſideration of them 


had at firft : For there are ſeveral late 


Acts, 


be -P x E FA 0E. 35 5 $ 
, 8 5 ſeem « = and not to have | 


been well enough apprehended in all the 


Conſequences : T ſhall Tiſtance only here 
in that laſt Act tor Setling the Mea- 
ſure, c. It hath happen d in the Event, 
that this Ac hath eſtabliſh'd (as it were) a 
Parliamentary Cheat upon the Nation, in- 
ſtead of Reforming an Abuſe : Every Ale- 


' houſe-kgeper's Conſcience at large allow d 
à larger Quantity of Ale for Two Pence, 


than the Pint, limited, doth now; and the 
Act hath given them a Countenance to do 
That which even Shame prohibited before : 
And the Misfortune is, It falls upon the 
poor Labourer and Country-man,who Drinks 
for Neceſſity. What could the Legiſlators 
mean? A Pint was too little for Two Pence, 
a Quart too much: So that there ſeems to 
want an Explanatory- At, to reſtrain the 
Meaſure to the Quart only, or the Price; 
ſo that every Quart of Ordinar Heer he 
Ale, ſhall not exceed Three Pence: Or to 
Alcertain it ſome other way; otherwiſe the 
Ordinary Traveller can t quench his Thirſt 
for Two Pence, as the Law now ſtands, in 
| a cer- 
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1 certain Meaſure, and uncertain arbitrary 
Price. And tis very hard to be ſaid, That 
a Nation ſhould ſuffer for want of the Exe- 
cution of Laws, and by it alſo : The One 
j diſcovers defect in Policy, the Other in Pru- 
dence ; A ſignthat the Conſtitution is not 
well Underſtood, or well Regarded ; and 
are bad Symptoms of an Unhealthy Body 
and State. This by the bye: T have ſaid 
enough to a Reader of a Generous Edu- 
cation, and have nothing to /9 to Others. 
T do not apply my ſelf to the Pedant, or 
Trader in Learning ; They are not proper 
Judges of what T write : No more than a 
Dutch Saylor or French Poſtilion are of 
Manners, or Competent to determine what 
is due to the Character of an Engliſh 
Gentleman : Or a Politician, Sharper, or 
Stock Jobber, of Religion, Honour, or 
Plain-Dealing. | | 


W. P. 


Dat. from K——z, 
January 73. 
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HO knows not, That every 
Science is become too muck 
7 an Art? Inſtead of Naturali- 
zing Arts, as Socrates attempt- 


| ed, We are labouring to Artify 

Nature. This is a Fault in Subjects of Reaſon- 
ing, which lie in Notion and Speculation ; But, 
without doubt, is a greater in thoſe of Ordinary 
Commerce and Practice. All things of Com- 
mon Uſe ; All Arguments of General Applica- 
tion, =. to be Plain and Obvious ; and the 
more Eaſy and Obvious, for being more Pub- 
lick and Univerſal in their Import: Simplicity 
and Truth go together. Fer 
Law is the Rule of Human Action, with re- 
ſpect to Civil Society; and whether we confi- 
der it, as founded on the Right of Nature, Rea- 
fon, or Divine Dictate, It is Jaſt, no doubt, in 
its Self, in its Principles * not evermore ſo 
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_ — Waving the-Fancy of Plato's Commonwealth; 
or the Doctrine of other Modern Authors that 


way, who would, impertinently enough, Fancy 
an Eſtabliſh'd Community of all things; I ſhall 
take it for granted, That, even by the Law of 
Nature, as a Reflection from the Light of God's 
Law, there is, and ought to be, a diſtinct Pro- 


perty, and that under all Governments whatſo- 


ever; The Poſſeſſion of the Subject carries with 
it a peculiar diſtinct Right: For as, by the Law 
of God, the Commandment Thou ſhalt not ſteal, 
expoſeth the firſt Notion , of Holding things in 
Common, and ſhould Silence Divines , eſpeci- 
ally on that Subjet : So the Sin imputed to 
Achab, in Seizing on Naboth's Vineyard, in the 
Old Teſtament , and the Expreflion of, Render- 
ing unto Ce/ar the things that were Cæſars: And 


the Otder to the Man in the Goſpel, That He 


ſhould go /e har he had, ſufficiently implies a 
Reſerv'd Title, and confirms a ſeveral Property, 
with Relation either to a Brother, Neighbour, 
or King. 

On this Suppoſition, it is to be agreed, That 
there is a Neceſſity of Laws, to adjuſt and ſettle 
fuch Propriety, and to ſecure Men in the Injoy- 
ment of the Effects of their Labours:and Virtu- 
ous Actions; But the Difficulty lies in the Rules 
of Application, and Methods of determining 
Right: We do not go together by the Ears up- 
on the general Diſpute, whether there be a Right 
or not, but in particular, where and whoſe it is. 
This hath put Men of Nice Thought and Ob- 
ſervation, upon an Enquiry into the Forms of 
Adminiſtration ; How Juſtice ought to be * 5 
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buted; by He- Mouth pronounced, by what I. 
* Hands executed: They had diſcover d ſome 
Flaws, The Variety of Caſes made ſome Difſi: 
culty, but the Variety of Courts of Jalgment 
had rais'd more: Juſtice ought to go but through 
few Hands, and thoſe clean; few Heads, but 
_ clear and ſound; and with true Hearts 
alſo. | 
The Ordinary Diviſion of Laws, is, Moral, 
Judicial, Canon, Civil, and Municipal : For as 
God ſeems to approve of all Forms of Govern- 
ment, as St. Paul tells Us, and to admit of all 
Political Inſtitutions, once eftabliſh'd ; as if he 
had regard to the Difference of Nations, Com- 
PR Temper or Genius of Mankind, under 
everal Climates, in the reſpectire Conftitutions 
of Countries. So Men ought not to be too 
Critical and Strict as to Forms neither: Thus 
we ſay, That all Laws are Conformable to the 
Laws of God, which are Conſonant to Reaſon 
and Equity, how far different ſoever in them- 
ſelves, and tho' they vary in Circumſtances : And 
{till we have Reaſon , Fot there is equal appear- 
ance of Natural Juſtice in them. As for Inſtance, 
in the Right of Inheritance, or Succeflion, to the 
Eldeſt Son, to the moft Worthy, to the Toungeſt, 
or to All equally. | [ ED 
The Moral Law is plain in Notion, and, ons 
would think, eaſy in Application. What more 
Obvious than To do to others as we would 
have others to do unto us, and no otherwiſe ? 
This Single Rule, well conſider' d, and cloſely 
| apply'd, would certainty determine many Caſes 
. "—_ in an Extra-. judicial or Judicial manner, 
f it no other Matter was brought into the Scale: 
So is the Judicial Law a plain manifeſt Check 
1 B 2 upon 
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| A upon the Invaders of Property. Ko give one 
ö RN Touch of both together: Moral Law, Thou 

I 


ſhal: not ſteal, Exod. 3 5. 3. Judicial, If a Man 
| ſteal an Oxe, &c. He ſhall pay four or five fold, or 
1 double, Exod 22. 14. 

* But 'tis not ſo when we come to clog Laws, 
| either Human or Divine, with the Fancied Su- 
petſtructures of Wit, Prejudice, or other worſe 
Ingredients. 

In this Reſpect the Canon Law hath not heen 
ſo fortunate as the Civil Law, or Roman Model 
of Juſtice: I mean, the Civil Inſtitutions of Old 
Rome have been corrupted and debauch'd by the 
ſpiritual Acceſſion of Authority; as is evident 
upon the View of thoſe Characters of one Rowe 
and t'other. The fr, Pure, Wiſe, Juſt and 
Honourable ; the Modern Rome, Vitious, Immoral, 
Unjuſt and Tyrannica}, and even the molt bar- 
| barous of the two. As the Canon Law hath 
] confounded the World, fo it hath likewiſe con- 

| founded ir Self. The Text is loſt in the Com- 

ment. Counſels contradicting themſelves and 

others, have taken away the Authority of Ca- 

= nons. Who knows what to believe and rely up- 
on between the Counſel of Nice, and that of 
Conſtance in the Fourth Age, and the Council of 
Trent in the laſt ? Some take the Sence of che 
firſt, ſome follow that of the latter, and both are 
the defining Law of che Church. Between the | 
Second Council of Nice, and that of Conſtance, 
the Council of Francfort and that of Nice; the I 
Council of Florence againſt thoſe of Francfort and | 
Conſtance, &c. Theſe Contradictions in Councils 6 
made way for Uſhering in Iallibility, and Shuf- 
fling it on the Pope: But then the Popes alſo 
prelently came to contradict and damn each 
other, 
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: 225 of England, Owiſider d: by 
* other, ano ſtand in Oppontion to their Pre- 
deceſſors: Stephen the Second nulF'd the Ordi- 
nances of Formoſus his Predeceſſor; Fobn the 
Ninth, thoſe of Stepben, and Sergias did the ſame 
for him: And Platina informs us, that after- 
wards it became a Cuſtom for ſucceeding Popes 
to deſtroy the Acts of their Predeceſſors: This 
proceeding betray'd them, and expos'd the 
Vanity and Folly of their pretence of ſfallibili y: 
Thus the Popes being in the Head of Councils, 
Contradiction imply d Error, and became De- 
monſtration, that neither of them could be in- 
fallible. Miſerable Abſurdity! That thoſe diſtant 
Succeſſors of the Apoſtles ſhould ſet up for Ju- 
Fallibiluy, and pretend to an Infallible ſpirit, 
when the Contemporaries of them did not dare 
to aſſume it: For it hath been thought, and 
{aid by many Pious and Learned Men, Thar 
the Spirit was annex'd to the perſons choſen by 
Chriſt himſelf; that theſe alone were qualifi'd 
by the Holy Ghoſt for the firſt propagation of the 
Goſpel-Chriſtianity ; and that after the final Re- 
velation of thoſe Truths, He deſiſted from that 
Extraordinary Endowment of Men for the Mi- 
niſtry, and left them to ſearch the Scriptures, 
from thence to teach it by Commiſſion from 
the Apoſtles: Thus Titus was St. Paul's Helper, 
Timothy his Fellow-Labourer, Clement , Philip, 
Demas, Lucas, Marcus, Ariſtarchus and Philemon 
were his Aſſiſtants in the Miniſtry of the Goſpel ; 
But it doth not appear, they were endowed ia 
that Extiaordinary manner as the Apoſtles had 
been: It is not ſaid, Ti'»s or Timo:by were en- 
dowed with the Gifts of the Holy Ghoſt, which 
he diſpenſed at the day of Penteceſt: And St Paul 
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* Apollos is ſaid to have learn'd his Knowledge i 


the Chriſtian Religion only from the Diſciples of 
Jobn the Baptiſt. This is one Reaſon, That the 
learned Mr. Hales of Ezton is of Opinion (beſides 
that Miracles are ceas'd) that there is no Sin 
againſt the Holy-Ghoſt now. Therefore when 
theſe Arrogant Pretenſions were falſified in the 
perſons, who ſtyled themſelves all Ifallible, and 
yet nevertheleſs proceeded ſtill in a Succeſſion of 
Contradictions interchangeably ; It put Men 

reflex Thoughts upon debating ſuch abſurd Con- 
ſequences, and theſe Reflections led ſome to 
Deiſm, others to Atheiſm, rather than ſwallow 
ſuch Extravagant Inconfiſtences. Thus the Ca- 
non loſt it (elf, when it deviated from the 


| Scripture; As the Lord Chief Juſtice Vaughan 


obſerves in the Cafe of Harriſon and Dr. Bury el, 
fo may I from Him alſo theſe Contradictions: 


Says He, But ſuppoſe the Canon or Civil Law, 


were to be taken as a Meaſure in the Subject of 
Marriage, (for Example) what were lawful: 
With the Canon Law of what time would you 
begin? For it varies as the Laws Civil of any 
Nation do in Succeflive Ages. Before the Council 
of Lateran, it was another Law, than ſince ; for 
Marriages before were forbidden to the Seventh 
Degree from Couſin-Germans incluſively; ſince to 
the Fourth every Council varied ſomewhar in the 
Canon Law : And every Pope from the former, 
and often from himfcif, as every New Act of Par- 
liament varies the Law of England more or leſs; 
and that which alwayschangeth can be no meaſure 
of rectitude, unleſs confin'd to what was the Law 
in a certain time; and then no Reaſon will make 
that a better Meaſure, than what was the Law 
in a certain other time: As the Law of England 

C. * ; Wt Wn in 
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in one King's Reign is not a righter Law, than 
in that of another, yet much differing : So doth 
the Civil Law; before the Marriage of Claudius, 
the Emperor, with Aggritpina his Brother's Daugh» 
ter, the Marriage of the Uncle with his Neice, 
was not allowed amongſt the Romans: But by a 
Law of the People and Senate upon that Occa- 
fion, ſuch Marriages were permitted, &c. Such 
Variations have been in all Apes ſince ; and if 
any one hath a mind to have his Stomach turn'd 
upon this Subject, let him peruſe the Diſpen- 
ations of Popes from the firſt date of-that Hi- 
ſtory down to this time | 

If we ſhould examine the Meaſure of the 
Civil Law alſo, we ſhould find it wavering in the 
ſame Condition. The Variety of Opinions, the 
different and contrary Authorities of Doctors, 
The indirect Practices and Abuſes of Courts, 
have left an indelible Flaw upon that Profel- 
ſion; The Roman Laws are obſerv'd to have been 
in great perfection when in their natural Purity, 
but they have travel] d out their Reputation long 

' ſince; it is thought their laſt place of abode was 
in Germany, where it was ſaid not long ago, 
they were kept up with ſome Degree of Since- 
rity: That once barbarous Nation and People 
were refin'd to Civility, Moderation and Juſtice 
by the Frame of that Polity, of which it is ſup- 
poſed ſtill to preſerve ſome tincture in the Civil 
Adminiſtration: Yet Arc by degrees Sophiſti- 
cates the Laws of all Nations; And they na 
ſooner arrive to perfection, but they degenerate. 

So it is with all Municipal Laws allo : Cuſtom 
outwears it ſelf, and, is outfaced by ſomething 
elſe that calls it felf by its Name: And Righe 
changeth its Dreſs ſo often, that Law doth not 
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Practice inſinuates its ſelf, encroaches upon, 
and ſubverts the Original Model of every Con- 
ſtitution ; Diſguis'd, Artificial Harangues from 
the Bar, Ignorance or Weakneſs, or ſometimes 
even the contrary Extreme of a too Elaborate 
Strength of Parts and Learning on the Bench, 
ſometimes impoſing Niceties, ſometimes impoſed 
upon by them, haye mutually expoſed the natural 
Dignity of all Inſtitutes, and corrupted the 
pure Fountain of Juſtice. | 
4 T be Obſervation of theſe Faults, Failings and 
[  Irregularities, hath ſet Men's Wits on Work to 
„ Frame new Models of Policy and Law, to ex- 
g tricate themſelves from the Old ; thele would go 
| a ſhore way to Work, and caſheer all Formali- 
. ties of judicial proceeding; as delaying and 
embarraſſing at leaſt, if not perverting Juſtice ; 
/ they look back again over all Forms towards the 
k imitive way of Determining Controverſies : 
ys And theſe new invented Quirks, Colours and 
4 Fiftions of Art, have given Occaſion to Men 
of a ſincere Learning to Queſtion, whether an 
equitable Judge in a Summary way of Deter- 
4 mination be not at laſt a better Expedient of 
i 


Juſtice than a written Form , and preſcribed 
precedent of Law, equally uncertain , which 
confines men's Reaſon, but doth not ſatisfy it; 
and whett er a conciſe method with Diſpatch, 
be not preterrable to the Dilatory Formalities of 
a Court, where property is ſwallowed up in Ex- 
pence; and he who hath the Deciſion on his ſide, 
gets only the Name of the Eſtate, is often a loſer 
y the Curioſity ; and ſuffers, and ſometimes is 
undone by a judgment final on his behalf. This, 
it ſeems, was a Queſtion in Axiſtorle's time, 
Which 
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Which was beſt," an Admfniſtration by the word : 15 | 


olf a Wiſe and fuft Prince, or according to the 
- preſcriptions of a written Law: And as the Caſe * 
s put, on Suppoſition that we could always have 
ſuch a Prince, wiſdom would certainly determine 
the choice ; and no doubt mankind would vote 
his Submiſſion to the Former, for the Reaſon 
ſabjoin'd by Ariforle himſelf againſt the latter 
Method; for it is but a precarious Argument in 
the mouths of thoſe who will never be ſatified in 
any Deciſion, and is the Reaſon of mankind at 
this day, by way of Objection, after all the cir- 
cuity, charge and riſques of Firſt and Second 
Judgments pronounced with the laſt Solemnity 
of Form. And in truth, whoever Obſerves the 
Admirable method of Debating and _ 
the Law in our High Courts and Supreme Juriſ- 
dictions, I doubt will not have all that Vene- 
ration they ought for that laſt Reſort. He may 
be ſurfeited wich the proceedings, or proceſs, as 
the French call it, in his own Cauſe, but will 
ſcarce be ſatisfied in the final Reaſons, if he hath 
much of his own ; not tho' you ſhould tell him 
the notion of a Divine Interpoſition to the Di- 
rections of Human Juſtice; which the Philoſo- 
phers of old imagin'd, and ſuggeſted by a ſuper- 
intending Providence, as they phraſed it in their 
times. 

The People of old ſeem'd to be as well ſa- 
tisfi d in thoſe Ages of Ignorance and Inno- 
cence together, by the natural Rules of their 
Legiſlators, who gave and pronounced the Law 
at the ſame time (and wherein appear'd the 
remains of ſome noble Salleys of Juſtice) be- 
fore the Roman Law prevail'd, and before they 
had infected the World with their refin'd Inſtitu- 

tions, 
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tutions, when in our Neighbouring Nations, 


and our own alſo, the true Maiden Adminiſtra- 


tion prevail d, when, as it is obſerv'd in Hi- 


ſtory, one knew not what was meant by Men 
of the long Robe or Gown: Juſtice was render d 
Superficially by people arm'd, their Battle-Axe 
and Buckler hung on a Pillar in the middle of the 
Malle in the King's Houſe. It was the Count of 
the Palace, who adminiſter'd it: Sometimes the 
King himſelf took the Seat, together with the 
Biſhops and Grandees; And having heard Cauſes 
of higheſt Concern and Moment, pronounced 
Sentence himſelf, In Villages the Centiniers ; 
In Cities, the Gounts and Dukes gave Judgment 
without any thing of Pleadings or Writings : 
And fo it is at this Day in the Ie ef Man, where 


their Deemſters, or Judges which they chuſe out of 


themſelves, determine all Controverſies without 
Proceſs, Pleading, Writing, or any Charge or 
Expence ar all. If any Caſe be ambiguous, and 


of greater Weight, it is referr'd to Twelve, 


which they call Claves Inſulæ, who unlock the 
Myſtery at a cheaper Rate than our Claves 
Injulz in England. The King of England's Writ 
doth not run into that and; hence perhaps 
may be one Reaſon, that they are ſaid to be a 
Religious, Induſtrious and true People, without 
Begging or Stealing. 
Vet not to carry this Argument ſeriouſly upon 
the Stretch; For Plato himſelf ſets up for a Law- 
giver in his Faſhion, And tells us, That there 
was a Neceſſity that Laws ſhould be made for 
Men, and that they ſhould te obliged to live ac- 
cording to them, or otherwiſe Men would dif- 
fer but very little from the Beaſts themſelves : 
So far we are agreed. Tis the Forms of Juſtice 

| | that 
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They are apt to ſay ſtill, The Foundation * 
preſs'd by the Supetſtructure; That we are ſa- 


crificed to myſterious Notions, unapplicable to 


+ 


a natural juſt Diſtribution. 


To this an Anſwer is ready on the other hand: 
It is urged, That ſince People are increas'd, Peace, 
and Plenty, and Trade advanced, Commerce is 
more Diverſified, and the Variety of Caſes more 
Circumſtanciaced, and perplex'd with Difficul- 
ties, and involv'd in Doubts : Tis not like the 
Ie of Man, which is ſcarce ever Viſited by the 


Sun, or Merchant: Ie ſhall be admitted by Way 


of Suppoſition (which is a Modern Way of Ar- 
guing without Offence) That the Riches of 
Countries firft introduc'd that Artificial Inge- 
nuity of Laws, and gave a Countenance to- 
wards Advancing plain Juſtice into this pom- 
pous, not to ſay fantaſtick Dreſs, in which we 
now find it attired. Hence it ſhall be allow'd, 
That wricten Laws, and preſcribed Forms and 
Records, in preſent Circumſtances, are to take 
place, as not being ſo ſubject to be biafs'd with 


the Paflions or Infirmities of Men, or by any 


Temptation from without; as when Law is at 
large, and Judgments are only the Reſult of a 
ſudden Overture of Reaſon : And that Eſta- 
bliſh'd Reſolutions, the Effect of a Wiſe Suc- 
ceſſion of premeditated Counſels, are more per- 
fect; and therefore to be preſumed, moſt Juſt, 
Equitable and Concluſive. This Argument is 
good in Theſi, or Indefinicely 3 But then they 
farther queſtion , Whether this Supererogation 
of Art and Form, be not as great an+ Impedi- 
ment of Juſtice on the One hand, as the ſup- 
poſed Defet in Nature was on the Other. 
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And a farther Diſſatisfaction yet remains, viz. 
Whether there be a ſufficient Care taken of this 
Written Law, this Dead Letter, to have it ex- 
preſs it ſelf ſo clearly, as that there be no Lati- 
eude of Expoſition left in the Breaſt of a Judge, 
to reduce it to his own Original Natural Senſe 


of Conſtruction ; which will be all one with a 
Law pronounced primarily by Word of Mouth, 


without regard to Precedent. x4 
1 What then ? Muſt we have no Law certain ? 
5 No ſteady rule of Juſtice fix d? No beaten path 
1 to Walk in? If written Forms, if promulged 
1 Sentences, are Beſt, ſurely then we ought to 
1 keep up to them by an unalterable Application. 
Fe Agreed: Yet hold, ſay they, May not this be 
bs Demutrred ro vet, norwithſtanding the civitity 
1 of the Conceſſion in general? And may it not 
5 be demanded to ſhew, whether we really con- 


| form to any rule of Laws, with any tolerable 
A degree of Certainty ? And may not we join 
38 Iffoe upon the fact, Whether any Laws be Eſtab- 
_** liſhed in an obſervable Rule? Whar are we do- 

ing almoſt every Day, but changing and alter- 

ing the Laws, not only by Legiff:11ve Ads, but 

alſo by Judicial Reſolutions ; ſubſequent Parlia- 

ments Repealing, or altering antecedent Acts ; 
j | and latter Judgments contradicting former ones. 
\ And in this circle of Confuſion, we ſhall never- 
theleſs always have Reaſon for it. And thus 
the Queſtion will go round, Whether our Laws 
may not ſtill want a farther Alteration, and 
whether the Alterations already made, or to be 
made, have not been, and yet may be for the 
better? And all this without making any gene- 
ral Reflections upon the Underſtanding or Wiſ⸗ 


dom of our Anceſtors, or our own. 
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Thoſe we now call Manicipal Laws, depended « 

in great meaſure on old Barbarous Cuſtoms, | 
proper and peculiar toour Nation ; beſides thoſe 
we borrowed from our Neighbours, which had 
no great Veneration due to them, if nor only 
for their aatiquated Face of Authority; and 
whoever will take the pains to look back upon 
our Laus and Con titutions, for little more than 
half of their pretended Original, fo far as it 
appears, or can bediſcovered, will find but little 
remains of that Body of Digeſts, we boaſt of, 
ſcarce in ſhadow ; for not only the ſubſtance, 
but very forms are vaniſhed : He will find uſage 
and time, as well as contrary poſitive Enactions, 
have gradually defaced their Memory, and almoſt 
oblicerated their Names. . 
And yet, forſooth, they tell us, that Laws 
ate Sacred, and muſt not be touch'd, though 
we ſee them handled roughly, and turned inſide 
outwards by a continual Inverſion. They ſcare 
Men with a ſtory of the People of Locrs, and 
would put it upon us; That every Innovator 
ſhould preſent his ſcheme of alteration, with a 
Halter about his Neck ; though at the ſame cime, 
our Laws, God knows, are far enough from 
being like thoſe of the Medes and Perſians, and 
all Juriſdictions wide from their Standard. 

So that I can ſee no great Offence in it, if a 
Man ſhould preſume to look into cur Admini- 
ſtration with a little Reflection, and make it the 
Subject-matter of his Enquiry, what Innova- 
tions have been made, or rather, what Altera- 
tions, and how, and what may yet be attempt- 
ted, to Reform, or Reſtore our Laws, at leaſt 
our Diſpenſation of them: As for my own part, 
I muſt confeſs, as I cannot approve of Change, 
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nietely for the ſake of Novelty, ſo I am not ſo 
fond to reverence Antiquity, only for Antiqui- 


ty's ſake. Some things may have been as well 


conſider'd of Old, as at preſent, yet I cannot 
fall down in Adoration of Defaced Images, 
nor expreſs my veneration to the Wiſdom of the 
Antients, in Ages which we our ſelves call 
Barbargus, no more than I can allow the Rea» 
ſon for our Formality of wearing Coifs now in 
a Serjeant or Judge of Five and Forty Years of 
Age, upon a thick Peruke, becauſe Old Reve- 
rend Sages with thin Locks, and thoſe but to 
their Ears, wore them for Neceſſity, in former 
times, when their Heads had no other Thatch, 
for a Covering. On the other hand I ſuppoſe 
they would Laugh at us if they could ſee our 
Sparks Ride or Walk abroad in Long Perukes 
in a Nation where there is an eternal Wind: 
In the main, Iknow not whether they had not 
as regular a Diſcretion as Poſterity, with this 
difference perhaps, that they appeared as Wiſe 
as we, we more Cunning, if that be any Ad- 
vantage to the Credit of our Character. 

Ariſtotle ſays, in his Ethicks, Laws ought to 
be founded on Right Reaſon, and if any hap- 
pen to Incroach upon, or Vitiate the Nature 
that, they ought to be Aboliſhed : and Sir Ed- 
ward Coke in his Preface to Littleton's Tenures, 
tells us, the Two Faithful Wieneſſes in Law, 
are Authority and Reaſon ; they are coupled 
together, becauſe one of them is not to Impoſe 
upon us without the Teſt of the other. And, 
in Truth, Authority is nothing elſe, but Reaſon 
preſumed. It ſeems pertly ſaid by Milliam Penn 
in his Defence of a Book Publiſhed by the D. of 
B. in Religion, Authority concludes Minors 

but 


* 


but Conviction determines Men. May not the 


ſame be affirm'd with greater Aſſurance with 
reſpet to Law? Why muſt Men be ſtill 
concluded as Minors by Laws made in the 
Minority of Reaſon and Experience? Why 
mult the Political Reaſon of a Community once 


upon a time, be of eternal Obligation immu- 


tably throughout all Ages? All the World 
knows, and ſecs, it is not: *Tis obſerved by an 
Ingenious Author of an odd fort of Argument, 
Mr. Milton of Divorce, that Error ſupports Cuſtom, 
and Cuſtom countenances Error. And hence 
it is, as I conceive, that Laws have been 
deliver'd generally in General or Ambiguous 
Terms, to prevent a Diſcovery of the Fallacy 
from the Oracle. Therefore perhaps was it the 
Antient Policy of our Grand Sages of the Bench 
to pronounce their Judgments, Sentences and 
Decrees, Magiſterially, in Peremptory Generals, 
without offering to give particular Reaſons for 
their Opinions; as Wiſely Jealous,that they migbt 
not always bear a Second Conſideration, or nicer. 
Scanning, in Writs of Error, or Appeals: or as Sir 
Edw. Coke confeſſeth, for fear left upon a ſevere 
Scrutiny, they might not ſtand the Teſt, and ſo 
loſe the Force which Authority alone gave them; 
conſequently, that it might abate the Reverence 
which was Due to the hidden reſerve of a dig- 
nify'd underſtanding. Thus they ſupported their 
Reputation, not to be impeach'd, becauſe not 
diſcover'd, being guarded from Approach by an 
implicite Reverence. Whereas, had the Motives 
of Conſcience or Reaſon appear'd, and been 
produced in a clear Light, they had been ſubject 
to Contradiction, and che fallacies or-precarious 
Principles might have been underitood, And 
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> - "we bebold at laſt the Failings of the natural 
Man, by quitting that Strong · hold. We perceive 
* the In convenience of the Contrary, in Offer 
* ing and Expoſing Arguments to View, after, 
as we ſay, we have refin'd ſo long upon the 
Reaſons of our Predeceſſors, and our own alſo. 
Behold the Thread too fine Spun, the Cobweb 


; cannot hold. | : 
4 Now to what purpoſe, unlels it be to make 
wh things Obſcure, do theſe Men labour to run us 
4 up into thoſe dark Originals, and to advance 
1 the Reputation of our Cuſtoms and Laws from 
91 the unknown date of Antiquity and Preſcrip- 
1 tion. I ſuppoſe no Man can reverence the Wiſ- 
we dom or Piety of any of them, becauſe that Bru- 


ts or the Druids had a hand in them: The 
Pitts Painted their Bodies, therefore we muſt- 
now Adulterate our Minds. With all Reverence 
due to Our Antient Legiſlators, I ſhall make bold, 
under Correction, to offer ſome Obſervations 
upon Our Conſtitution, and eſpecially Admini- 
ſtration of our Laws, and ſhall endeavour to 
wipe off the old Fuca, and new Varniſh, to 
eſent Juſtice in a plain Dreſs, whereby the 
sor Sophiſtications, as well as the Graces, 
may appear, that the Virgin may be diſtingui · 
ſhed from the Jilt, and repreſented in her Na- 
tural Figure, proper to a Maſculine Addreſs. 

I ſhall conſider Our Conſticution in its Legiſ- 
lative, and Judicial Capacity , in the form of 
Authority and the Exerciſe of ic. And here T 
might pretend to purſue Sir Edward Coke's me- 
thod of ordering his Thoughts, propos d in his 
Preface to his Fourth Reports, who informs us, 
there is nothing that can be ſaid or written of 
Laws, | ut may be reduced to one of theſe Six 

| Heads; 
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Heads; Making , Correcting, Digeſt ing, Exml. 
ing, Learning and Obſerving. He tells us there, 8 
a Man ought to know the Municipal Laws of his 
own Nation; for, ſays he, Innovation or Change 
of ſome Laws is molt Dangerous: Which may | 
be in part agreed to, if he meant the Crown- ' 
Law, and he had alio confin'd himſelf within a | 


proper limited Diſtinction of others, with re- 

ſpec to thoſe of Government and Succeſſion, or 

upon what Conſideration of Poſſeſſion and Pro- 

perty common to the Subject in general: But | 
he ſeems to confound his Reflection, and not to | 
have apprehended aright the true State of the ' 
Difference between Correcting, or Reforming | 
and Changing Laws totally : And his Inſtances 

plainly evince the uncertainty of his Obſervati- | | 
on: That he Aſſerts too much, or nothing 

more than what all the World knows and aſſents 

to: But putting it as he would have it, I can 

tell him of as wife a Man, and as great a Poli- 

titian too, as himſelf, who tells us, that a Re- 
publick, if one would preſerve ic free, hath 

every Day need of proviſion of new Orders; and 
Eſtabliſheth ic as a Maxim, That there is a Ne- 

cellity, that every Day in a vaſt City fuch Ac- 

cidents happen as have need of the Phyſician, 

and according as they are of more Conſequence, 

ſo have they need of the wiſer Phyſician: Ard 

in ſuch Caſes a convenient Remedy may be ap- 

plied without much Change, and conſe— 

quently without much Danger. What a pothet 41-44 
doth Sir Edward Cole make in this Preface with v5 01% 
the Statute of /*/minfter Second ? And arraigns edis. 
Edward the Firſt, with Introducing of Scruples, 

Suits and Inconveniences by that Law of Iutails, 


which he ſays intended to give every man a 
C. power 
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bc Ne eate a new · found Eſtate in Tal and 
to Eſtabliſh a Perpetuity, as he calls it, of Lands, 


ſo as thedaine ſhould not be aliened. And for 


God's fake, Why not? This was (one would 
think) with all the Juſtice in the World, that the 
will of the Donor ſhould be obſerv'd, that the 
Intent of a Penefactor ſhould be main- 
tain'd. | 
It may be preſum'd the Eyes of the Nation 
are open'd, and ſce now where the Error lay; 
for by his Favour it was as wiſe a Law as was 
ever introduced, and tis perceiv'd at laſt, too 
latz, that this Change of the Common Law, 


which ſet every thing at large, in the Judgment 


of thoſe times, was much for the better. And 
he himſelf elſewhere in his Comment on Lit- 
tleton, who read upon that Statute, is pleas'd 
then to acquaint us, that Edward the Firſt was 
the wiſeſt King that ever Reign'd; That the 
Cauſe of making this Statute, was to preſerve the 
Inheritance in the Name and Blood of them to 
whom the Gifts were made: That is in plain 
modern Englih, abſtracted from Claſſical Law- 
Terms and Phraſes, to prevent a Fool or Cully, 
wichout which few Families are clear through 
three deſcents, from being Bubbled to the Ruin 
of themſelves and their Poſterity. But what 
were thoſe diſmal Conſequences complain'd of 
by this Innovation? Purchaſers defeated, That 
is, Sharpers Diſcouraged, and Knavery Diſap- 
pointed: Leaſes evicted; i.e. The Frauds and 
Cheats of Inſinuating Stewards and Servants 
prevented : Creditors defrauded of their Juſt and 
true Debts, that is to ſay, The Trade of Scrive- 
ners, Extortioners, and Conveyancers abridged. 
But, pray, how came theſe Debts to be Con- 


tracted? 


Ee” Ts, . 2 he ef Che: 
era cke 2. For ibe only tolerable Argümest 


againſt ſuch fetter d Eſtates, is, That a Parent 
was not at Liberty to raiſe Money by Mort- 


gaging and charging his Eſtate that way to 
provide for his Younger Children, or to raiſe 


portions for Daughters; not by loading his 


Eſtate, tis true; but he was enabled by his 
Frugality, a much better way, to advance it 
by ſaving ſuch Sums as were neceſſary out of 
the Rents and Profits of his Eſtate: And the 
only Queſtion, under a farther Liberty was, 
whether he ſhould have the (Negative pregnant) 
power of impoveriſhing ſome of his Children, 
or ruining all, For if he prov'd an ill Husband, 
the Law was Righteous, and it could not be 
ſafe to truſt him with ſuch Latitude of Diſpoſing, 
to charge any part of his Land; for he might 
charge it as well to ſupply Extravagancies as 
N eceſſity to provide for the Maintainance of a 
natural ſpurious Iſſue, as well as the Legiti- 
mate, or neither. If he were a-good Husband, 
he would, no doubt, take care, in proportion to 
his Eſtate, to make a proviſion out of his In- 
come, of which he is Maſter during his Life, 
for the ſupport and welfare of his Children, ac- 
cording to his Circumſtances : And ſuppoſing 
he might be cut off by Death in the Infancy of 
ſome few of them, They might preſume upon 
a Habitation at leaſt, and depend upon the good 
nature of a Mother or Elder Brother. And it muſt 
be granted, that Younger Brothers and Siſters, 
at worſt, had better be at the mercy of a Rela- 
tion than a Stranger. And as the Law then 
ſtood, a Man muſt have an entire Command over 
his Heir and Poſterity, or None. The Event 


whereof was but Croſs or Pile in the Conſidera- 
| C 2 tion 
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The Conſtitutim and Laws 
tion of Miſchief and Inconventlence : Beſides in 
thoſe times, it was here as it is in ſome other 
Northern Countries at this time : There was no 
ſuch great need of an Extraordinary proviſion 
for a Fund of Maintainance for the ſupport of 
Younger Children, after a good liberal Educa- 
tion, which was then gratis amongſt the Gentry 
for the moſt part in ſome Noble-Man's Family 
and Houſe : For fome went into the Wars, 
others enter'd themſelves inco ſome Religious 
Houſes, and maintain'd themſelves, or were 
provided for by the Exerciſe of Arms, or the 
ſofter application to Religious Duties : Portions 
then were ſcarce material Ingredients of Love 
and Marriage amongſt the Neighbouring Gen- 
try and Nobility, when they lived at Home, 
and were Strangers to City-Luxury ; It was as 
broad as long, where they Intermarried with 
one another's Families: If an Heir of one Houfe 
took a Wife (or had one put upon him) endued 
with Vertue and Beauty, out of the Daughters 
of his Neighbour, the Croſs Match into the other 
made the Compenſation equivalent in Fortune; 
and as the Conſtitution then was, the neglected 
Lady, if ſhe were overlook'd, might expreſs a 
defying Reſentment to mankind, and Retire 
into a Nunnery with Honour : Or might now 
make a Vertue of Neceſſity, and Deſpiſe at large 
what did not preſent it ſelf to her firſt Expecta- 
tions ; make her Inclinations ſubmit to her Pru- 
dence, and obtain Reſpect from Mankind in ge- 
neral, inſtead of Love in particular. This, as to 
che private or perſonal Argument of che thing 
upon the Topick of natural Juſtice; and as to 
the publick, the Caſe is no more than this, 
Edward the Firſt was a wile Prince, Loving his 

Subjects, 
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Subjects, and belov'd by them, and fond alſo of 
his Nobility (ſetting aſide one ſmall Miſunder- 
ſtanding towards the laſt, which was accidental, 
and ſoon reconciled and made up) He had a 

mind to have Eſtates preſerv d in their Families, 
to ſupport the Honour of them, and the Dig- 
nity of Men of Birth of another Figure ; this 
one would have thought had been at leaſt rea- 
ſonable, if not neceſſary : And fo this Law ſtood 
wichout any offence to the State, a Statute un- 
repeal'd and unaffeted till Henry the Sewenth's 
Keign, who was a wiſe King alſo, but whoſe Cir- 
cumſtances of Intereſt and Policy lay another 
way; He came to the Crown by the Nobility 
and Gentry upon a precarious Title, whereas 
That of Edward the Firſt was indiſputable: Hence 
he became Jealous of the growing power of his 
Nobles : Firſt fortified himſelf by his Yeomen 
of the Guard within Doors, and then ſecured him- 
ſelf againſt Apprehenſions from without, by the 
Statute againſt Retainers; and afterwards obliged 
his People with a Liberty of Diſlolving their 
Families, and weakning themſelves in parting 
$ wich their Eſtates, by the Statute of Fines, which 
vas confirm'd and explain'd by his Son and 
Succeſſor, Henry the Eighth, the Lawyers having 
rais'd a Doubt upon the former Act. This is a 
$ ſhort Report and Account of the Riſe, Pro- 
greſs and Decay of the Statute de Donis Conditi- 
F 0n2/ibus, Behold here the mighty Danger and 
Inconvenience of this Innovation, ſo much com- 
plain'd of by our Learned Lawyers. So far ic 
muſt be acknowledged, twas Inconvenient to 
one Sort of Men; It obſtructed the Circulation 
of the Law-Trade by making Eſtates fixt and 


Iunalienable; the Conſequence whereof was, 
* 3 that 
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that thoſe deſigning reſtleſs Spirits always en- 
deavoured to find out or invent a Loop-hole, to 
Evade a Law fo much againſt their Intereſt, 
by preſerving and ſecuring Eſtates in Men's 
Names and Families, not to be by them con- 
vey'd out of them. Yet, by their leave, I'm 
ſure there was one good Uſe of it; for hereby 
Honour was kept up to a High Degree in thoſe 
times, which is ſunk low enough at preſent. 
And the only accidental ill Effect of that Law, 
was, that it introduced a Barbarous Jargon, to 
defeat it, of Common Recoveries, Collateral War- 
ranties, Voucher Rebutters, with ſuch other like 
Artificial Impertinencies and Notions of Learn- 
ing (as it is call'd) which Diſgrace the natural 
Integrity of a ſincere Reaſoning: And after all, 
we are now labouring in a Circle of other Aſſu- 
rances of Settlement, Tantamount, tho' not ſo 
reputable Limitations to preſerve Eſtates in the 
Name and Blood of the Family, according to 
the intent of that Parliamentary proviſion of 
Edward the Firſt, which Sir Edward Coke there 
arraigns, and took ſo much pains to explode 
as an Encroachment and new Invention : Be- 
ſides, as to that other political Objection, which 
hath been offer d againſt ſuch fetter'd Settle- 


ments, viz. the Diſcouragement of Induſtry 


and Ingenuity, if Land-Proprietors were as 
immoveable as Lands, there could be no pro- 
ſpe& of purchaſing, G. What is this to the 
Publick? Where lies the Moral of this Argu- 
ment? Whether particular Men riſe or fall, or 
ſtand at a Stay, is a Conſideration (if a Conſi- 
deration ) of Mechanicks or Merchandize ; a 
int of Trade, not of State, whether Traders 
purchaſe real Eſtates or not; but not to be en- 
couraged, 
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couraged , When their Advancement fs to be 
grafted on the Decay of their Betters: the Ar- 
gument rather lyes t'other way; is it not the 
Intereſt of the Nation that ſuch Men ſhould be 
put upon looking abroad? Let them fer up 
Banks at Home : What Lands have the States 
of Holland to Purchaſe ? There are Foreign Im- 
provents enow to be made, to encourage Navi- 
ation, which is the only pretence of a Plea in 
fuch Proſpect for the publick Good of this King- 
dom: If it be ſaid, we want People at 
Home already, the ſame Objection lies againſt 
all Foreign Commerce by way of Colonics, 
and peopling Plantations abroad; and we muſt 
lay down our Indian Traffick, and Diſſolve beth 
our Eaſt- India Companies; the Debates run 
pretty high that way lately, and perhaps, upon 
a true balance, taking in the Damage done to 
our own Manufactures, we ſhould be no loſers 
by the Bargain ; which will ſcarce be allowed 
to be a juſt Inference at preſent. 


Such like Remarks may be made upon the 
other Reflections of Sir Edward Cele's ſaid Pre- 
face: But Alteration is Endless, all of them 
Sound in Trade*of the Lawyer: Firſt, he was 
very Angry, that Eſtates ſhould be fo tenacious 
as not to be diſpoled of, becauſe thereby Con- 
veyancing would be abridged to a very Slender 
part of the Law, and therefore few Diſputes 
Conſequential on the Conſtiuction of Deeds; 
then he is much diſturb'd at the Alteration made 


by the Statutes of 32, and 34, of Henry the Eigbib 


concerning Will: now he feems in this point to 
be for fetter d Continuances of Eftates again. 


What intricate and ſubtle Queſtions, ſays he, 


GC 4 Gaily 


* 


l Poe . 2 a% 4 „ 1. , WY 4 % I 
5 ie Goh. W \ 
daily wraſe upon the Validity and Conſtruction 
of Wills.of Lands, which, by the Rule of Law, 
were not deviſeable before, to the ruin of 
Many, and hinderance of Multitudes? That is, 
the Councellor was not always call'd in with 
the Phyſician: The Parſon or next Neighbour 
ſometimes ſupplied the Neceſſity of the Occa- 
fron: Then the Conſtruction of Wills was to be 
large and favourable. Hence the learned Con- 
veyancer might be in danger of lofing that ma- 
terial Perquilite, and might become almoſt uſe- 
eſs in the End: If Men could diſpoſe of their 
Eſtates at the laſt, they would grow more care- 
leſs of doing it at firſt: Now comes in his 
Maxim, Corredtio Legum eſt evitanda, And for 
any fundamental point of the ancient Common 
Law and Cuſtoms of the Realm, ic is a Maxim 
in Policy, and a tryal by Experience, that the 
Alteration of them is moſt dangerous; with this 
Pompous ſhew of a Concluſion. © For that 
& which bath heen refin'd and perfected by all 
the wiſeſt Men in former Succeſſions of Ages, 
and prov'd and approv'd by continual Expe- 
rience to be good and profitable for the Com- 
monwealth, cannot without great Hazard 
'* and Danger be alter'd or changed. And yet, 
we ſee the Realm ftands ſtill where it was, not- 
withſtanding all the Changes in Law then and 
ſince. Not to mention all the gradual great 
Alterations of the Common Laws, what a Re- 
formation did the ſingle Statute of Irauds and 
Per juries work in the Common Law, without 
any 1] Conſequence proper to the change, or in- 
cident thereon, ſave only that of a defective 
penning of the Ag? And moſt of the other 
Conliderable Alterations of Common Law, 
which 
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uſher'd in, have been ſo far from Being attended 
with any Inconvenience, that they haveappear'd 
in ſucceſs for the Benefit of the Nation: And 
if they have not been evermore fo fortunate, 
the faule hath been more in the Application, 
than Inſtitution : Perhaps ſome falſe Meaſures 
may have paſs d in ſome temporary State-EnaRi- 
ons, and others attempted, where there hath been 
an irregular mixture of Policy through the Am- 
bitious Inſinuations, or treacherous deſigns of 
an ill-affeted Prince, or the turns of Art and 
Trick between Prerogative and Liberty, and 
ſometimes Religion, where a Nolumus Leges 
Anglia mutari was proper: But in Subjects of 
Ordinary Oeconomy, in Calm and Diſintereſs d 
Debates, our Common Laws have been for the 
moſt part improved by the Statutes : And this 
is part of the Office, and proper Ule of Parlia- 
ments, and always will be fo, unleſs we could 
fix a certain period to underſtand by, when it 

is at the belt, or will be ſo. | 
There is Nothing can properly be faid to be 
fo ſacred, I ſpeak it with Submiſſion, in Civil 
Inſtitutions, but it may admit of Change; whilſt 
the Inclinations and Actions of Mankind are ſo 
variable in themſelves: we may even innovate 
ſafely enough in all Things. except only in Fun- 
damentals of Religion, or Rules of Morality : 
'Tis true, no doubt it had been much better, if 
there was not ſo much Innovation in the former 
to the Diſgrace of the laſt : Such a variety of 
Divinity in Theory and Diſcourſe, and fo little 
in Practice: So great a Contrariety of New-eſta- 
bliſh'd Doctrines in the Chriſtian Faith, and ſo 
great a repugnancy in Manners to the firſt pre- 
| cepts 
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cepts oof the Gofpel. This hath occhſionꝰd un 


happy Remarks fe the Enemies of the Chriſtian 
Religion, and ſometimes from its Friends alſo. 
This is an amazing Reflection; this hath made 
ſome Men wiſh their Souls with the Philoſophers ; 
and hath confounded the Contemplations of 
others, when they have come to conſider, that 
the Chriſtian Scheme which was intended to ad- 
vance Vertue, and is the Higheſt Improvement 
of Morality, ſhould have ſo ſmall an Influence 
upon the Morals of its profeſſors ; and as is 
ſuggeſted by thoſe who are not very well wiſhers 
to it, that it ſhould ſeem to have debauch'd the 
morality of Mankind all the World over. And 
*tis to be fear'd the Charge would not be very 
well defended, if we ſhould Examine the An- 
cient ſtory of our own Nation, as well as France, 
Spain, or Italy, or any other Chriftian Country, 
where they have pretended to a polite Diſ- 
Cipline and Cricical Learning in the Church. 

Nay, It hath been obſerved on the contrary, 
by thoſe who have been reputed no Ill Hiſto- 
rians in any ſenſe, that there hath been more 
of Villany and Barbarity exerciſed in thoſe Do- 
minions after the Introduction of Chriſtianity 
by Church-Propagation, than was to be found 
in them in a Heatheniſh Conduct, or ſtate of 


Nature before Let the Annals of Rome, ſay 


they, be peruſed, that pretended Metropolis of 
Faith, and let's ſee whether the Fountain of Re- 
ligion hath not infallibly been the very Sink 
of Manners in moſt Ages of the Church: or as 
Matchiavel ſays, that thoſe People, Neighbours 
to the Church of Rome, Head of Keligion, are 
moſt Irreligious. Let the Chronicles of other 
Kingdoms te look't into, and the fame Obſer- 
vation 
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vation will appear Juſt and Obvious: to paſs by 
our own, not fo fit to be inſiſted upon by parti- 
culars, becauſe of Reflections to be derived down 
to Families now in being: Let's fee whether it 
be better in thoſe Countries of his Holineſs's 
moſt Catholick or moſt Chriſtian Sons: If we ſhould 
ſtep into France, or conſult their Hiſtorians, 
_ eſpecially Mezeray, whom the Lord Chancellor 
Clarendon commends as the beſt Civil Hiſtorian, 
he might have ſaid the beſt Eccleſiaſtical one 
alſo, of that Creed ; Never, faith he, ſo many 
more than Barbarous Cruelties, as well as 
other lewd Immoralities ated in France upon 
the publick Stage, as till after the Reign of 
Clovs, Cc. when their Kings had embraced the 
Chriſtian Religion and Faith, Matebiavel, who 
is ſuppoſed to be no very tender Obſervator in 
this point, Cautions his Countrymen and 
others who have any reſpect for their Conſti- 
tution, or for the good effects of Sincerity and 
Honeſty, from having any converſation wich 
French, Spaniſh, or Talians; for thoſe three Na- 
tions together are enough to corrupt the whole 
World. And he gives it for a Reaſon why 
many Republicks in Germany in his time con- 
tinued Free, becauſe there was Conſcience, and 
a ſincere ſortof Ancient Goodneſs yet continued 
amongſt them, and they then had not been 
corrupted by any Commerce extraordinary with 
" thoſe Neighbours. And all Modern Narratives 
and Accounts Aggravate the Complaint in 
all Territories under the Dominion of the Court 


or Church of Rome. Whether ic were that their 


Biſhops had Inſpired their Proſelites with new 
Principles of Thought, above Nature, and con- 
trary to it; that they taught them by a miſ- 
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application of Scripture, to found hopes of Par-. 
don, and even Merit, upon the committing 
Unnatural Crimes: or, which almoſt is the 
ſame thing, repreſented Penance too Eaſy, ex- 
poſed Purgatory to Sale, to ſatisſie Sins, the 
greateſt, by a Commutation Pecuniary, and in- 
verſion of the Parable of the Rich, to make his 
Salvation eaſy, inſtead of almoſt impoſſible, in 
Scripture ; whereby thoſe Men of vicious Incli- 
nations were incouraged into fuch Actions by 
preſumption upon an unerring Belief, which 
led ſuch to Heaven by a new Path, and uſher- 
ed them into Grace and Favour with much 
Faith, and little Repentance: Or whether it 
was the Example of thoſe Teachers which drew 
men aſide ; for there is ſcarce a Sin of any pub- 
lick Figure or Quality in the Calender/of Po- 
piſh Adventures, but what had a Church- man 
in the Head of it, or at leaſt for a Principal 
Actor: En, an ſit tunica fili tui? this carried 
with itanother fatal inference, the obſervations 
from the Principles and Diviſions of Church- 
men inferr'd Doubt, from their Practices, Dul- 
beleif: Men concluded their Errors, from their 
Contradictions ; hence grew Sceptici/m, and from 
their more Heterodox Lives and Converſations, 
Atheiſm; that they themſelves could not believe, 
what they impoſed on others: otherwiſe, That 
Religion would certainly have had a greater In- 
fluence over their Behaviours. For it could not 
be the Natural Genius of Chriſtianicy which 
prompted any ſuch Imaginations, there was quite 
another Spirit in the Primitive Chriſtians, they 
were Men of Simplicity, Patience, Humility, 
Meekneſs, Charity and Chaſtity. "Tis the Super- 


ſtructure therefore hath overcharged the Foun- 
72 dation 
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dation here alſo; they are the new inventions 
of the Church of Rome to advance the Trade 
of Indulgences, Pardons , Diſpenſations, &c. 
which have defaced and ruin'd all Morality and 
natural Vertue. This was partly alſo the conſe- 
quence of Fining and Refining on Religion and 
Scripture by Tradition, by the Wits and Inven- 
tions of Men. This is a Melancholy Meditation, 
but the Reformation here bears witneſs to the 
Truth of it, which was grounded as much upon 
the Vices, as Errors of Popery. 

The ſame ſort of Abuſes were Introduced 
into the Laws of Civil Policy and Government; 
they had Uſurped a general Juriſdiction over 
Mens Underſtandings, and forced on the Lay- 
part of Mankind what Cuſtoms and Practices 
they thought fit to Impoſe; Nothing of Mo- 
ment was to be Tranſacted without the Prieſt, 
he was to have a Hand and fellow. feeling in 
every thing: Thus that Art was ſet up of Eſta- 
bliſhing a particular attendance of an active Pro- 
vidence in the directing every Minute Circum- 
ſtance of Human Life, borrowed by New 
Rome, or rather continued from the Heathen 
Rites and Cuſtoms of O/4 Rome: There have 
been ſuch Formalities brought in by the Prieſts, 
and obtained the Force of Laws here, to which 
Cuſtom alſo by their Aid had given a Venera- 
tion, upon that ſuppoſition of an interpoſing De- 
termination from above in the event and ſucceſs 
of all Affairs below: but theſe have been thoughe 
fit to be altered, and ſome of them long ſince ex- 
ploded: the World pretends to grow wiſer, and be 
better Inform'd: we begin to be almoſt atham'd 
when we reflect now upon that Ancient manner 


of Tryals by Combat in Civil, as well as * 
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nal Cauſes; thoſe ſtrong Arguments of Cham 
pions are out of Faſhion : And this too Chriſtian 
way of Determining Right, was at length voted 
unchriſtian: That ſpecial Tryal by Fire and Wa- 
ter-ordeal was at laſt Condemn'd, which had 
been long in uſe in this Country before, and 
ſince the Conqueſt, till Henry the Seventh's Time, 
when it was repeal'd by Act of Parliament: 
Before that an offender mighe chuſe whether 
he would be tryed by God and his Country, 
or by God alone: As to the Tryal by Batcel, 
That ſtands repeal'd only by a Canon at this Day, 
yet ſufficiently abrogated by Diſuſe. Tacitus 
faith, our Anceſtors, when Pagans, were much 
addicted ro Divination, and after they became 
Converted to Chriſtianity, it ſeems they alſo 
continued to be inſtructed in thoſe Superſti- 
tious Follies: We find thoſe Holy Deciſi- 
ons, as they were called , propagated and ad- 
vanced by the Prieſts: The Ordeal began in 
the Name of God, by the Precept of Archbi- 
{hops and Biſhops : And the whole Charm is to 
be found in the Ancient Miſſals, with all the 
formal Conjuration at large. Whence comes 
this Change? this Inverſion of the Machine ? 
as if God had left off acting his part, or could 
be ſuppoſed to take a more eſpecial care in the 
Conduct of Human Events and determinations 
at one time than at another? And that an Ap- 
peal ſhould lye to him for ordinary Juſtice in 
former Ages, which our riper Judgments cannot 
well allow in theſe latter times, as we call them, 
and as they were then of Old called alſo ? 

And here one can ſcarce paſs over a Matter 
of fo great Imporcance and Moment, without 
ſome Reflection and Admiration :- Nor forbear 
an 
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an Enquiry, whence the Teachers of this My- 
ſtery had their Revelation, to have Impoſed it 
ſo long upon the World: From what Authori- 
ty they derived that Commiſion of a Judicature? 
For after all that hath been fo induſtriouſly, and 
with ſo great labour, urged and produced, not 
only of Old times, but now alſo lately, for the 
confirming an Officious Active Providence , 
and for ſetting up a Court of Diſtributions for 
Bleſſings, Judgments, Puniſhments and Re- 
wards in this inferior ſtate of Life: Tis to be 
doubted, whether a Warrant can readily be 
produced, or found in the New Teſtament, to 
juſtifie this extent of the Article. A Providence 
it was, indeed, to thoſe who had the diſtribu- 
ting of it at Second Hand, which diſpenſed 
Riches, and the Bleſſings of this World to 
themſelves: and which would in time have de- 
termined all the Lands almoſt of this Nation 
(without a promiſe ) into the Church, had not 
the Statute of Mortmain put a ſtop to the Career 
of their providing, in the Name of God, for 
their own uſe all the Good Things, which in 
their Senſe were to be given to his Favourites, 
that is, their Godly Selves. But otherwiſe, I 
think, they will ſcarce juſtiſie their delivering out 
Promiſes or Threatnings relating to the Affairs 
of this Life, ſo peremptorily from the Letter of 
their Text, as they have done. As to Petiti» 
ons, Our Saviour told his Diſciples, Tat whar- 
ſot ver they ſhould ask in bis name, he would do, that 
the Father might be Glorified in the Sen: This is 


explained in the preceding verſe, in doing ſuch 


Works as he did, wiz. Miracles for Confirma- 
tion of the Goſpel; not for advancing any 
Worldiy Intereſt, or to gratifis their Pattions. 
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” He caught ps to Pray, only, for Daily Bread: 
And it is well known to whom He ſaid, that he 
had had his good things in this Life : as to judg 
ments or Puniſhments; Suppoſe ye that 2.2 
Galileans were Sinners above all the Galileant, be- 
cauſe they ſuffered ſuch things? I tell you, nay; 
Or thoſe Eighteen Perſons on whom the Tower 
of Siloam fell and ſlew them , think you that 
they were Sinners above all Men who dwelt in 
Feruſalem ? I tell you, nay : We are told alſo, 
that the Man who was born Blind, was not fo 
by his Father's Sins, no more than his own: 
Nay, was it not the very Argument of the Suc- 
ceſſors of the Apoſtles, and is an eternal Argu- 
ment with them to this Minute , That the 
Reaſon of a Neceflity of a Judgment to come, 
wherein every one ſhall receive according to 
his Wark, what is due to his Deſerts of the one 
fort or other, is, becauſe there hath been no 
ſuch equal Diſtribution of Rewards and Puniſh- 
ments in this World; And this to fatisfie the 
Juſtice of God. 

It muſt be acknowledged, that there are ſome 
aſtoniſhing ſtrokes of an inviſible Hand; But, 
humanly ſpeaking, the Scene of Action is Dark; . 
is Irregular, and not to be comprehended or 
preſcribed by che nacrow limits of Human Ca- 
pacity: Who made Man a judge? The motives 
lie hid to us, and are to be applied only by a 
perſonal Reflection within our Selves: Other- 
wiſe there ſeems, at large, to be ſomewhat of 
Chance in Fate, and we know not what of 
Eſtiny in Accident; and- with Submiſſion, 
and by the favour of thoſe old Retailers of Pro- 
vidence, it ſhould be ſo; for if the Good were 


evermore to be Fortunate, the Name of Patience 
wouid 
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wquld be loſt, and Vertue it ſelf would be but 11 , ff 
Trade, if it were always to be attended with a | 
.. cloſe Reward.On the contrary, if the cafe be ſtated 
ſincerely, according to a New-Teſtament Pro- 
vidence, ſhould we not become ambitious of 
Diſgrace, and covet only Poverty ? 
Yet it may be thought unſeemly and unfair, 
if not Arrogant, to talk in general of theſe for- 
tuitous Diſpenſations, without giving ſome Ex- 
amples ; Fortuitous, I ſay, only as to our In- 
formation; Hiſtory is full of them; I ought to 
be excuſed giving Inſtances at Home, as Invi- 
dious or Unmannerly, though I infer no avow'd 
Cenſure; Therefore I muſt ſtep again/into our 
Neighbouring Kingdom, where we may {ome- 
what more freely obſerve, how far the Circum- 
ſtances of Perſons will bear any equal or uni- 
form Reflection: We ſhall find the End of III 
People very different, and that of the Good, _ 
alſo. Although Cramne the Son of Clotair met | 
with a juſt Puniſhment, in appearance, from his 


Father, for his Undutiful Raſh Oath never to \ 

reconcile himſelf to him, (that Oath which he 
had made to Childebert) and after his being : 
Reconciled by a Pious breach of his Oath, yer 3 


a-new Rebell d againſt him, and added Treache- 
ry and his breach of Faith to that of Duty: For 
which he was Burnt, and his complicated Crime 


involved his Wife and Children ia his fatal 4 
Ruin: Yer Fredegonda, Wile to Chilperick , who: 1 
was the worſt of Women, Dyed in her Bed of k 


State, full of Wickedneſs and Gloty, in conſum- 
mate Vice and Proſperity ; and as the Hiſtorian 
lays, more Fortunate , departed at a good Age 
of Fifty Five Years, Victorious and Triu:phaat, 
but more IIluftrious yet for her Crimes, —_ 
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for her good Succeſs : But preſently again 
almoſt , Brunchaud ſuffered a Shameful Death, 
Violent, and Horrid, a Terrible Judgment that 
Hiſtorian tells us, which God, the Sovereign of 
Kings, cauſed thoſe Men, her Tormentors to 
execute upon her: Farther, that which ſeems 
one of the cloſeſt Inſtances of an overtaking 
exact Vengeance, was upon Lotair and his Lords; 
the firſt in his own Perſonal Caſe, and the other 
as his Vouchers, for their reſpective Perjuries , 
having all Sworn to the Pope upon their receiv- 
ing the Sacrament, that the King had quitted 
his Wife Valdrade, they all ſoon after Periſhed 
together: yet, on the other hand, what ſhall we 
ſay, or what can we think of the Fate of the 
good King St. Lewis, and his two Brothers (there 
were three, but one was Killed before ) being 
beaten and taken Priſoners by the Sanacens ; of 
this St, Lewis being ſo ſignally Baffled in that his 
ſo Religious and Devout Attempt to reſcue the 
Holy-Land out of the hands of the Infidels ? 
Where, by the by , notwithſtanding he found 
more Chriſtian Entertainment and more Ge- 
nerous Uſage from thoſe Barbarian Princes, 
than he met with in Chriſtian Countries , for 
that time, at length they diſmiſt him and his 
gently; a more Friendly Reception than our 
King Richard I. experienced in his return from 
ſuch a Pious Expedition from the hands of the 
Duke of Auſtria, in which moſt Unchriſtian Ex- 
ploit the then French King joyn'd, and preferr'd 
his Policy to his Religion and Honour: And 
this Good, this Religious, this Saint of a King, 
Lewis, Dycd at laſt in another Sacred Adventure 
for the ſame Holy End. To Deſcend, It muſt 
be. confeſſed there were ſome ſurprizing De- 

termi- 
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The Death of Henry III. was Extraordinary, the 
Circumſtances exceeding Critical; That he ſhould 
be Murder'd in the very fame Place, where before, 
as D. of Anjou, he had in a Court of Merchants 
adviſed and encourag'd the Maſſacre of the Prote- 
ftants in the Reign of his Brother Charles IX, The 
turns of Fortune in the Family of the Guiſes are 
Nice and Curious : Examples of this kind in a 
lower Rank are almoſt infinite in that and other 
Nations, and of Politick Bodies as well as Na- 
tural, which fluctuate like the Sea, and Ebb 
and Flow in eternal Viciſſitude. What would 
Man have? Let him ſearch the Scriptures: Is 
there not the ſame Fate to the Good and the 
Bad ? At leaſt *tis fo as to out ſhallow Capacity 
here below of diſtinguiſhing into any rule of 
Application: Let them conſult Eccleſſaſtes or the 
Preacher: All things come alike unto all: One 
Event to the Righteous and to the Wicked; to 
him that Sacrificeth, and to him that Sacrificeth 
not: Time and Chance happeneth to them all: 
And the Providence confiſts in the making them 
Happy here only, by the Wifdom of Applica- 
tion, through all the changes and chances of 
this Life; to improve them for a better. 

By relying on theſe outward Appearances , 
hence it comes to paſs, that we are always Wa- 
vering : Man skips about from one Extreme to 
another; from that of a Superſticious Reſigna- 
tion to a Providential Conduct, even in minute 
and trifling matters, to a general diffidence of 
Providence in the Government of the World 
at all: We change our Notions, and therefore 
change our Laws. There have been alterations 
in our Laws Spiritual and Temporal to * : 
2 An 
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terminations in the Fate of Kings and Families: 
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And yet I never hear or can find that Sir 
Edward Coke ever complained of the Statutes 
of Henry VIII. of the Reformation of Abbey- 
Lands, &. Or that of Henry VII. which altered 
Tryals, and took away thoſe by Ordeal, Cc. 
For theſe did not interfere with the Law- My- 
ſtery, but rather advanced it: Though, as J 
take it, theſe were Alterations in the Funda- 
mentals of the Common-Law : We fee there- 
fore where the danger of Innovation grows, 
and in what Points of the Common-Law the 
Grievance is ſuppoſed. 

But tis out of my purpoſe to preſume to look 
into the unſearchable Myſteries of the Divine Con- 
duct, which the Wiſeſt Man, and the moſt 
Learn d Apoſtle both, ſaid were paſt finding out. 
Yer, whatever method the King of Kings 
is pleaſed to take in the Diſpenſations of this 
World, human Conſtitutions of Government 
are built upon another Bottom: (He may make 
ſufficient Compenſation to Sufferings hereafter, 
which at preſent perhaps may ſeem unjuſt or 
hard to us here below); Kings of the Earth ought 
to be intelligibly Juſt and Regular in their Dif- 
tributions of Rewards and Funiſhments, to en— 
courage Vertue, and ſuppreſs Vice; for they 
ate Gods, or Judges here on Eatth only, and 
have no farther reſerved Authority of Juſtice, 
bur muſt give account themlelves; and where- 
as God knows and diſtinguithes between an 
Hypocricical Goodneſs, and diſguiſed ' Appear- 
ances, and knows the Hearts of all Men; Kings 
here ſcarce know their own. They are obliged 
tnerefore to make Examples according to Mens 
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upon a publick conſideration of Policy, that 
Religion and Morality, and common Honeſty, 
may be eſtabliſhed by a Moral rule of Juſtice : 
For all well-order'd Commonwealths, as Macbi- 
avel, (who is Chriſtian enough in this point 
whatever he was in others) cells us, appoint 
Rewards and Puniſhments for their People. 

To return therefore to my own Countrey and 
Province; where we ſet up for a nice Conduct 
by Rules of Human Prudence in Human Affairs, 
and are to determine Human Actions by Hu- 
man Evidence and Judgment. Where, by the 
by, nevertheleſs, if any Succeſs may be ſaid to 
be due to our Conſtitution, it miſcarries and is 
loſt in the adminiſtration, and we ſeem to owe 
our Happineſs notwithſtanding to Providence 
or Chance, more than to the Wiſdom or Virtue 
of our practical Polity. For whatever Acknow- 
ledgments ought to be paid to the Compilers 
of our Laws, it muſt be confeſſed, that cer- 
tainly never was Execution of them ſo looſe and 
accidental in any Nation'under the Sun, which 
could pretend to value it ſelf upon the Prudence 
of its Sanction. Other Nations may have 
Envied us in the Scheme of our Government, 
as is ſaid ; but we do not ſeem to have much 
the Advantage of Virgil's Husbandmen, in know- 
ing our own Happinels, at leaſt not of Exer- 
ciſing and Enjoying it: And ſome other Na- 
tions have lately ſaid of us alſo, that we are 
the Fooliſheſt Proteſtane People in Europe. 

It it may be permitted to look into our Par- 
iament Eſtabliſhment, for there will be no 
great danger of a Diſcovery, it will ſcarce 


mount to Demonſtration one way or other: 


Vhatever the Riſe of our Legiſlative Power 
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was, the Progreſs of it fince Henry the TIT's. time is 
apparent enough. The Original of Parliaments 
hath been more than ſufficiently Debated be- 
tween Zcal, or Paſſion, and Prejudice, eſpecially 
as to the Commons being one Conſtituent part 
of the Form: And at laſt perhaps the Founda- 
tion lies in the Clouds; yet nevertheleſs it may 
be for the Honour of its Origine, that it doth 
ſo: For it ſeems not much for its Credit to 
have it traced through all the Norman, Daniſh, 
Saxon, to the Britiſh Race; nor any other, un- 
leſs we could prove it at that time the Wiſeſt: 


Ir ſufficeth that Experience Juſtifies the uſe of a 


the Conſtitution, and irs Advantage towards 
the Publick Good. For let ir begin where it 
will, the Moral only is, that the publick Welfare 
of a People ought to be Stated, Conſidered, and 
Concerted by a publick Council: The Policy, 
that every Eſtabliſhment ought to be maintained 
according to its reſpe&tive Character: That 
Kings, where a mixt Sovereignty hath obtained 
a Settlement, and prevailed through a long 
Series, ought to Conſult and Act by Mixt and 
Common Reciprocal Advice. And that Ex- 
preſſion of Jacitm ſatisfies me beyond all Formal 
Evidence, De Mymoribus rebus Principes Conſultant, | 
de Majmibns Omnes: Ita tamen ut ea quoque quorum 
tems Plebem Arbitrium ef, apud Principes præ- 
tractentur. It was long ſince faid, Apud Brit an- 
not Populus myna ex parte principatum tener, 
However, I think, ic muſt be confeſs'd, there 
bath not been fo ſtrong and full a' Repreſenca- 
tion of the People of Old; Our Citizens and 
Burgeſſes were not formerly ſo numerous as at 
preſent; and perhaps nevertheleſs it was not the 
worte for that; for may not Councils be as 
much 
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much too popular when Overgrown? It muſt 
be own'd, 'twill be hard to derive a Title to 
Citizens, and make out their Right of Seſſion in 
the lower Houſe, otherwiſe than by the Grant 
of Kings ; if Sir William Temple's Obſervation be 
true, that long after the Norman Conqueſt, all 
the Trade of England was driven by Fe, Lom- 
bards and Milaners, ſo as the Original Right of 
Boroughs ſeems not to have ariſen from regard 

of Trade, but of Land, and were places where 

the ſaid Freemen inhabited together, having ſuch 

a proportion of Land belonging to them: there- 
fore thoſe Corporations which have not ancient 

Lands, or by preſcription derive from ſuch pre- 
ſum'd Ticle, muſt have their right of Repreſen- 
tation by ſubſequent Charters, as they grew 

Conſiderable, or Kings thought them ſo; and in 

reſpect of Taxes and Taillages touching their 

Goods to be granted by them : But if the Con- 

ſtitution be Wiſe and Good, as it is now cele- 
brated, tis not worth Contending, how, or at 

what time it was Introduced. 

The Ingredients have not been ſo much found 
fault with as the Compoſition : Some Kings 
have fancied themſelves Wiſe enough to ſtand 
Single: Ic may be ſo; Power is of uſe ſome- 
times, but the Danger is whether it would be 
always well us'd : Thoſe Kings had Reaſon to 
controvert the Legality of Parliameats,who liked 
no Laws but thoſe only of their own making, 
or had a Mind to be more than Gods, and diſ- 
penſe with all Acts and Laws, as being of their 
own Creation. We have had ſeveral Kings, 
who in imitation of their Neighbours and Bro- 
ther or Couſin Kings, abhorr'd all Councils : 
*Tis the Name is the Grievance as a Check up- 
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on Arbitrary power, and abſolute Will, wichout 
' Referve: Abſolute and Limited Authority are re- 
pugnant, and Contradictious in Terms. We 
know well enough they have been labouring to 
ſhake off the Fetters of Council, yet whilſt we 
can preſerve the gilding of their Chains, as they 
call them, in Oppoſition to abſolute Arbitrari- 
nefs, fo long as the Money- Bills begin with the 
Commons, they muſt be contented to be Wiſe 
and Happy by Compulſion, and to be great, 
without being unweildy. | 
The moſt Compendious way of diſſolving all 
Councils, and all Right and Property allo, when 
others fail, is to call Kings Conquerors, (a ſpe- 
cial Argument out cf che Mouths of Divines) 
that is in Engh/h, to call the Subjects Slaves: But 
the Conſequence comes too cloſe, and is ſoon 
ſmelt in a Nation given to Liberty: For an 
Engliſu Spirit, with Beef and Ale, is not fo ſoon 
ſubdued as a French One, with Herbs, Roots and 
Water: And then that Plea is wichdrawn, and 
a fofter Title muſt be ſer up: However, thoſe 
Kings whom they are pleas d to Style Congue- 
rors, if in the modern Acceptation, they are to 
take Laws as they find them, and not to give 
them, have the greateſt. Reaſon for a General 
and Common Council of that Land where they 
come in as Strangers to the Conſtitution, and 
know little of their Laws, or Temperament of 
Policy; And this, to prevent all Miſunderſtand- 
ings between them and their People: For wbete 
tis the Genius of a Country to be devoutly fond 
of their Eſtabliſhment, it is apt to grow Jealous 
and Suſpicious towards a Foreigner, who is 
not Born and Bred up with them, and may be 
ſuppos'd, eſpecially, often to bring other Intereſts 
. with 
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with him beſides that of the Place where he ob- 
tains the Crown, and perhaps not always Con- 
ſiſtent with it: It being always farther obſerv'd, 
that there is I know not what Inclination to- 
wards a Native Soil incident and natural to all 
Men: 'Tis what is now made a very early Ob- 
jection to the Duke of Anjou Succeſſion to the 
Crown of Spain, and what fits upon the Skirts 
of the King of Poland; and what will be the 
Caſe, fall under the Conſideration of ſuch a Peo- 
ple under any Hereditary or Elective Monarchy, 
be the Title what it will, eſpecially where there 
is any thing of Faction or Parties in a Kingdom, 
where there can be any Colour to ſuppoſe that a 
| Prince may rather Favour the Place of his Birth, 
than that of his Acceſſion. It's obſerv'd by Machi- 
avelin his Prince, that in Statesof Inheritance, and 
Accuſtom'd to the Blood, there are far fewer 
Difficulties than in New: For it ſufficeth only 
not to trangreſs the Courſe of his (good) An- 
ceſtors, which they took, and ſg afterwards to 
eemporize with thoſe Accidents that can hap- 
pen; that if ſuch a Prince be but of Ordinary 
Induſtry, he ſhall be always able to maintain 
himſelf in his State, unleſs by ſome extraordi- 
nary and exceſſive Power he be deprived thereof: 
For the natural Prince hath fewer Occaſions 
aud leſs Heed to give offence ; whereupon of 
Neceſſity he mult be more beloved. It appears 
in the Annals of the Reigns of the Kings of 
ſome of our Neighbour Countries, that there is 
a ſort of extraordinary Devotion hath attended 
their Young Kings, through a charm (as ic 
were) of natural Allegiance. And that nothing 
can diſſolve their Affections, or Interrupt the 
zeal for his Service, but ſome Foreign Alli- 

ance 
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ance or Engagement, which makes the People 
ſuſpe their Prince to be in ſome Foreign Inte- 
reſts, or byaſſed by Exotick Inclinations : We 
have Inſtances of this ſort at Home. *Twas this 
apprehenſion, and upon this principle, that the 
Englifh Lords in the firſt Caſe (not to mention I 
know not what Confeflion and Diſcovery of a 
French Lord) forfook Prince Lewis of France, and 
return'd to adhere and ſtand by Young King 
Henry the Third 5 and 'twas this in the laſt, upon 
his ſhewing Favours to Valleran, a Dutchman, in 
the Government of Barkhamſtead-Caſtle, and 
Rewarding his Poifovins with Diſplacing Eng- 
l:jh Officers, and advancing Strangers, oa his 
Marriage with the Daughter of the Earl of Pr- 
vence, and ſtill calling over Foreigners to Anſwer 
the Grievances of his own people, made them 
deſert him, and :hrcaten to remove him: and 
maintain d continual Miſunderſtandings andBick- 
erings in the Nation throughout all his long Reign. 
To paſs by ghe Unaccountable particular 2 3 
lies of Edward the Second, in Relation to Gaveſton, 
and ſuch other Trifles of Foreign Favours in 
other Reigns: *T was this made King James the 
Firſt, become ſomewhat ſuſpected to his Egl¹, Wh 
Subjects, ac firſt in ſome Circumſtances: Bur 
when after He came to Tranſat that foreign 
Match for his Son, againſt the general Bent of 
the People, and contrary to the eſtabliſhed In- 
rereſt of the Church of England, that laid a 
Foundation of Reſentment, which his Son King 
Charles the Vuſt confirm d by his Conſummating 
a Popiſh Marriage, into Obſtinacy, till it came 
from Contradiction to Blows, which ended | 
wich the laſt fatal Stroke upon himſelf. The 
foreign Education of his Sons continu'd the 
Nation's |} 
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Nation's Juſt Apprehenſions from them, which 
attended King Charles the Second with Jealouſies 
and Fears, and purſued King Jame, the Second, 
with the help of his own, to the end of his 
Adminiſtration. I mention this only to ſhew, 
how careful any Prince ought to be, who ma 

fall under any Thoughts of his People's Difat. 
fections upon any foreign Suppoſition whatſo- 
ever, and deſigns the real good of his Kingdom, 
to adviſe with the Common Council of it, pre- 
vious to all Undertakings, where the Conſtitution 
claims any ſhare in the Debate, before he forms 
a poſitive Reſolution, and engages himſelf and 
the Nation in any Affair of publick Conſequence 
to the Commonwealth: For one falſe ſtep, 
how well ſoever the Meaſures may be taken or 
intended, may be an irrecoverable Slip in Con- 
duct, when it comes to be travers'd by thoſe 
who are not generally well-affeted to follow, 
and may lead a Prince and People into a fatal 
Snare: Whereas there can be no Danger on the 
other hand, of any Complaints and Miſunder- 
ſtandings, where ſuch Affairs are tranſacted in 


an Aſſembly, where all people are repreſented ; 


the Conſequences are upon their own Hands , 
as the Councils were from their own Heads. 
This method muſt filence Murmurings and Re- 
flection, and keep us Friends and Unanimous at 
Home, and then nobody can hurr us from abroad. 
Sir William Temple ſeems to give the moſt na- 
tural Account of the Frame of the Gorbick Go- 
vernment, which was Univerſal amongſt the 
Northern Nations, under the Names of King, 
Prince, or Duke, and their Eſtates, eſtabliſh d 
in all parts of Europe from the North- aft of Po- 
land and Hungary, to the Soutb- Iſeſt of Spain and 
Portugal. 
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Portugal. And it ſeems to have been. Invented 
or Inſtituted by the Sages of the. Goths, as a 
Government of Freemen, which was the Spirit 
and Character of the Norrh-Weft Nations, to Di- 
ſtinguiſh them from thoſe of the South and Eaſt, 
and gave the Name to the Franks among them : 
This Conſtitution was anciently the ſame with 
ours, in France, and Spain, as well as Germany 
and Sweden, where it is ſaid to have continued 
laſt. Ir conſiſted of a King, or Prince, who is 
Sovereign both in Peace and War; of an Aſ- 
fembly of Barons,as they were Originally call'd, 
whom he uſes as his Council, and another- of 
the Commons, who are the Repreſentative of 
all that are poſſeſs d of Lands, whom the Prince 
Aſſembles and Conſults upon all Occaſions, and 
in Aﬀairs of the greateſt Common Concern to 
the Nation. The other Account of Sir Henry 
Spelman, Cc. ſounds more in the Style of a Con- 
queror, and of force. 

However, we now fancy we of England are 
at length atriv'd at the Compleateſt model of Re- 
preſentation of Power and Wiſdom. Be it ſo : 
It is to be confeis'd there is one ſingular Argu- 
ment, amongſt others, of it's Perfection, and 
that is, its ſeerming.to Decline, as all Human 
Eſtabliſhments do, when they are at the 
Top. 

Now becauſe I profeſs my ſelf ſo much a 
Friend to this Conſtitution, that I would have 

it preſerv'd in a due Meaſure, I would beg leave 
modeſtly to Enquire, Whether it be in that Con- 

ſummate State it ought, or whether it may not 

be ſomewhat farther improv'd and conſider d; 

whether this Repreſentation be proper, true, 

juſt and equal; whether it be fairly carried, 

e 


411 4 2: . FT * * 
to cogtundj ant / "7 0 
obtained or managed; whether ir be Full enough, 
or not too full. I know ſeveral Authors have 
harp'd upon this String, but what thanks they 
have had for their pains, I know not : But, I'm 
ſure, where all the Ingredients of a Conſult 
have only one and the ſame End, wiz. the 
Welfare of the Commonwealth, no body 
ought to be Angry with a Man, who endea- 
vours to give a Sanction of Juſtice and Honour 
to the grand Council of a Nation: But where 
perſons grow to ſet up an Intereſt of thoſe who 
Govern, different from that of thoſe who are 
governed, which ever ought to be the ſame, 
there the Caſe may be ſaid to be to ſome pur- 
poſe different, yet not in the Conlideration of 
an Honeſt Patriot, who prefers the publick good 
to private Deſigns or Intrigues. However I muſt 
own it may look like preſumption to aſſume a 
fanci'd wiſdom of Controuling the Authority 
of an over-ruling 'Cuſtom, and therefore I ſhall 
touch theſe matters but very tenderly, and with 
all humble Deference and Reſignation. Yet I can't 
forbear faying ſomething on this Head, whe- 
ther faid before or not: Nihil dictum quod non 
dittum prius, may be a true ſaying, and yet thoſe 
thoughts and very expreſſions, may be purely 
and originally mine nevertheleſs; and I believe 
many Criticks and Commentators may have 
charged ſome Authors with Stealing from others, 
where they were not in the leaſt Guilty, not- 
withſtanding the Reſemblance. z 
I know not whether that Obſervation of 
Sir William Temple be fo warrantable, as it appears 
plauſible: I mean his Fancy of the Pyramid, 
for the Baſis, and Top of his model: It may be 
true on Suppolition of the People's Affections, 
but 
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but will not hold in the diverſity of their Under- 
ſtandings (there may want Compactneſs and 
Uniformity to make up the ſolidity) Proper in 
the Notion of Power ariſing from Strength, 
which is always, he ſays, in thoſe who are 
govern'd, not fo in Authority deriv'd from Opi- 
nion, which is in thoſe that Govern, who are 
but few : It might be well enough in the old Ro- 
man State, Authoritate Senatus & Juſſu Populi, and 
yet not fo in our Engliſh Plan, where the Nega- 
tive Voice, and Executive Power, are in the 
ſame perſon. Some are apt to think that a Spire - 
Steeple with a Weather Cock on the Top of it, 
would have been as fit an Emblem in ſome late 
Reigns. Beſides, may it not be doubted whe- 
ther a Council of too great Circumference, be 
not like to be disjointed and more confuſed, 
rather than united and cloſe? 

I would not be thought to advance Paradoxes; 
but it hath been queſtion d, whether All Aſſemblies 
and Elections of them are not to be accounted 
ſo much the leſs Authentick and Valid, by how 
much the more popular and extenſive: May it 
not be. ſaid, that in ſuch Caſe a Pluralicy of 
Voices is a mark and Argument of Error and 
Wrong, rather than of Right ? As Grotius ſaid 
in another Caſe, of Truth, Miſerable Condition 
of Truth which is to be voted and. carried by 
Numbers, when the greateſt part are guided by 
Falſhood, and the fartheſt from a Capacity of 
Diſtinguiſhing the Right; when Error and Ig- 
norance dwell with th: Multitude. By this Rule 
of Obſervation, ought it not to be Concluded, 
That the few ſhould prevail in all Deciſions and 
Diſputes ? And why ſhould not all Determina- 


tions paſs in Favour of the Leſſer Number? 5 
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he few Wiſe, Learned and Vertuous are ſuppos d 
o influence the Ignorant and Fooliſh, they ought 
o conclude them. Perhaps it would appear to be 
the better Method, even in all Votes, by way of 
Balot at ion, where Judgment and real Opinion may 
be ſuppos'd the only Ingredients of Choice. *Tis 
true, where the Multitude is a manifeſt Indication 
of outward Force, as in the Choice of a King, or 
other popular Election, when the Conſequence 
is like to be only Club-Law ; There, and per- 

@ haps there only, the leſſer Number ought to ſub- 
mit to the greater, where there is an apparent 
Diſproportion, becauſe more hands will carry it, 
tho at the ſame time fewer Heads may be belt : 
And this to preſerve Peace, and prevent imperti- 
nent ſhedding of Blood. For Reaſon is not here 

a Match for Strength, and Contradiction is not 
fit to encounter Canon or Muſquet-Ball : Here 
this Noiſe will be too powerful to be diſputed, 
but Noiſe is no Conviction or Argument in other 
Debates: And otherwiſe the Wiſe and Good 


ought, for ought I know, to have determin'd 


all Civil and Eccleſiaſtical Councils, and the. 
leſſer Number thould have carried with it, and 
included the greater, and by force of truth pro- 
nounced the Reſolve. Perhaps moſt other De- 
cilions may have been judged Erroniouſly by the 
Contrary Rule of abſurd Inference, that the 
moſt Voices were the Beſt: And upon a ſerious 
Review of the Arguments and State of the Caſe, 
the Reſolutions and Judgments of many Coun- 
cils might appear Defective and Erroneous. And 
thoſe Determinations which in Fact have paſs'd 
with great Heat and Violence, if well Examin'd 
in a Calm lefure of Second-thought and cool 


Conſideration, ſifted from Temptation or Paſ- 


ſion, 


e 


„ eiue, afar; | 
 =R- a ſion, would be concluded now on the contrary 
85 part; and I believe it would be Reſolved they 
ought to be revers' d, and the Over- ruled Opini. 
on be Eſtabliſn d. e 

It may be conſider'd whether our Repreſen. 
tation be Fair and Uniform: Why Wiſdom 
mould be ſo thick ſown in the Vet, why fo 
many Repreſentatives ſent from ſo ſmalla ſpot of 
Ground, no more Conſiderable in any reſpect 
now, than any other in proportion: That there 
ſhould be Repreſentatives from places where 
there is no Body to repreſent; That only a place 
and meer Name of a Borough, ſhould be equally 
ſtated in the Common Council with a City and 
populous Town: Whether there have not been 
Diſadvantages and ill Conſequences to the Pub- 
lick, from this undue- and unadjuſted Ballance. | 
Whether Cities and Towns-Corporate have not | 
at preſent too great a Share in the Repreſented 
Body of the Legiſlative power in the Nation at 
large: And whether the Compariſon be not fit 
to be examind and weigh'd, and proper to be 
ſet Right, while they continue in the Humour 
of ſending Gentlemen of the Country to repre- 
ſent them, and before they may be again in- 
duced for ſome Reaſons to ſend their own Citi- 
zens and Members of their Trade. It may now 
be provided for, when the firſt ſupply the Stati- 
on of them, for which yet they have paid dear 
enough, if nothing be to be gotten for themſelves 
and too Dear for the publick, if they are to 
be reimbuſed at their Expence Whether any 
place ought to go above five Miles ſor their Re- 
preſentatives; and. whether Perſons ought to be 
choſen and Return'd for places, which. they 


never ſaw before, and know no Body in thoſe 
Places, 
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for their Familiarity, to procure an Intereſt and 
good Opinion. I might add, by the by, on 
Suppoſition that Elections ſhould be confin'd to 
the Members of a Corporation, as the Original 
Intent was, whether Kings have been very con- 
ſiderate or well adviſed to enlarge thoſe privi- 
leges of Cities and Towns Corporate, which by 
ſome have been reputed Nurſeries of Faction, 
and are ſaid to be a fort of petty Common- 
wealths; and where all Men are now become 
Keaſoners on matters of State and Government 
more eſpecially at this Day by the help of Votes, 
and ſuch like indiſcreet publications, when 
Men's Wits are ſharpen'd by the Advantages of 
a Cloſe and Daily Converſation, and all turn 
ſober grave Politicians over a Diſh of Coffee, de- 
batte Affairs of the Higheſt Importance, and do 
not ſpare to expoſe, as thev Judge, the Miſcar- 
riages of thoſe above: under ſuch a Rellection, 
may it not be Queſticn'd, whether thoſe of 
our Kings were much given to Thought, or 
overcharged with a ſhare of Policy, who de- 
moliſh d Caſtles to advance the Strength of Char- 
ters; and thus increas'd the Number of the Houſe 
of Commons about Half. | | 

Sir Edward Coke in his High Court of Parlia- 
ment Obſerves, out of Sir Fobn Forteſcue, That 
the Houſe of Commons in the time of Edward 
the Fourth conſiſted of 305. He obſerves farther, 
that the beſt Laws were made, and the moſt, 
when moſt Members of Parliament met, and the 
worſt and feweſt, when feweſt net. That at the 
Parliament holden the Seventh of Henry the Fifth, 


before the Duke of Red, then Guardian of 
E England; 
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Places, nor they them; whether there be not 
ſome extraordinary Obligations to be preſumd 
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England, there appear d of the Lords Spiritual, 


but Thirty in all, at which Parliament there was 


but one Act paſs d, and that of no great weight. 
That Anno 50. Edward tbe Tbird, All the Lords 
appear d in perſon, and not one by Proxy; at 
which Parliament, as it appears by the Parlia- 
ment-Roll, ſo many excellent things were ſped 
and done, that it was call'd Bonum Parliamentum. 
From hence I ſuppoſe, he would have us infer, 
chat the Deliberating Repreſentation, generally, 
ought not to Conſiſt of too few, and it may be 
infer'd alſo, nor of too many; that there ought 
to be a due Medium obſerv'd and Regulated 
between thoſe extreams of Number; and far- 
ther, that all Perſons who have a Right of Seſ- 
ſion in Parliament, ought Conftantly to appear, 
without juſt excuſe and impediment: And the 
Act of Fb of Richard the Second, cap. 4. provides, 
that this ſhould be fo, for they were to be 
amerced, who abſented otherwile. 

It hath been obferv'd, That Commons in 
legal Underftanding, are taken for the Frank- 
Tenants or Freeholders of the Counties. If 
ſo, whence comes that almoſt double ſupply of 
Common Wiſdom, (for the Fancy of Freeholds 
being more diffuſive in King Jobn's time, will not 
reach it n Capite.) Unleſs introduced upon the 
Increaſe of Trade and Multiplication of Manu- 
factures, and the Conſequence of it, Subſtance 
and Riches! Ic would not be much amiſs to 
Search and Enquire, on what Occaſions in par- | 


| ticular this Augmentation came about, and whe- 


ther the Reaſons look'd backward as well as 
forward; and again, whether they withall hold 
together and remain at this time. We find, I | 
think, but one Exgliſi Parliamentary Addition 

| (beſides 
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(beſides that Creation of Welſh Members) and 
that was of the County-Palatine and City of 
Cbeſter; if T err, I ſubmit to better Information; 
why that only was ſo, and not others; how 
others were added; when, and on what Occaſi- 
on, by Charters or Title real, or preſum'd, 
may deſerve ſome Retroſpect. 

It may be alſo remark'd that until the time of 
Henry the Eigbtb, moſt perſons and places deſired 
to be exempted from that Service, and others to 
be eas'd in part from their attendance in Parlia- 
ments; and that this began to be alter'd, and 
men's Minds changed again, when Cardinal 
Woolſey had the Great Seal; ſince which time the 
Commons are ſaid to have enjoy'd more privi- 
leges (this is a modeſt Word) than were claim'd 
before. Thus we ſee the Pleaſure of the Pro- 
ſpe dawn'd, and preſented it ſelf at Court. 
And from thence that officious Zeal is deriv'd for 
the Service of the Country: Tis true, the gene- 
rous Commons have had a Jealous Eye that way, 
through ſeveral late Reigns, and not without 
ſufficient provocation: For Penſions, Offices and 
Places at Court well paid, are barbarous Sole- 

ciſms in Country Reaſoning ; the temptation of 
Argument may well be ſuſpected too itrong 
againſt the feeble reſiſtance of Wages from the 
Country, never to be expected, nor with modiſh 
Honour demanded. And here it ought to be ac- 
knowledped, to the eternal Honour of our pre- 
ſent Parliament, that they have made a noble 
Eſſay, and have gone a great way towards the 
reſtoring our Conſtitution to it's primitive Vir- 
ture and Sincerity, by ſupprefling moſt of the 
indirect Expectations of Advantage and Profit: 


They have reform'd in great meaſure Elections 
E 2 and 


De (onſtitutibn and Laus \ 
and Returns, which in time, if look't after, may 
regulate the Behaviour of thoſe who chuſe, or 
are choſen, and keep them ſteady againſt Court 
Inſinuations; and in ſhort have almoſt damn'd 
all Hopes of Buying and Selling their Country : 
So that henceforwards, now, when theſe Biaſſes 
are taken off, it will be nothing but meer Stupid- 
neſs and want of Underſtanding, if the Country 
do not take the ſtrait way to find their Repre- 
ſentatives, and ſend ſuch as know and will pre- 
fer their Intereſt, and be true to them, in a 
Houſe where Ambition or Avarice are to have 
no more Entrance, and form a Cabal. The 
other Qualifications of Members will be appa- 
rent, without the Help of Obſervation from 
thoſe Qualities complimented to them by Sir 
Edward Coke, from the Inſtance of a Beaſt, and 
with falſe properties.coo, no more applicable or 
agreeable to the Elepbant, than the Chief Juſtice. 

I cannot think it material, at leaſt not to my 
purpole, to perſue the Enquiry , whether the 
Lords and Commons, or even the Lord Spiritu- 
al and Temporal, did antiently fit together in 
one Room; the Affirmative is Aſſerted by ſome, 
and denied with as much Aſſurance by others, 
and perhaps with as much Reaſon, as well as 
more Modeſty; doubted by a third party (for 
Reaſon is generally thought to he on the doubtin 
ſide) or whether the Commons had from the firſt 
their proper Speaker: Theſe matters are ſettled 
and evinced by Records in the Reign of Edward 
the Third, as to the one and the other, which 
ſtood only on ſuppoſition before: Though the 
manner of the Speaker doth not plainly appear 
throughout, *cill ſome time after. Yet this, 
with humble Submiſſion may be fit to be con- 
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ſider d, whether the Eſtabliſhing the Speaker IJ 


with ſuch perquiſits on the paſſing of Bills hath 
not introduced ſome Inconvenience; And whe- 


ther it be adviſable for ſuch Advantages to him, - 


thus to publiſh the Votes and Reſolutions of the 
Lower Houſe, and hand them into the World ; 
which ſometimes come into the Country attended 
withDebates and Conferences from other Hands, 
Cc. This practice is but Modern, and what hath 
heretofore been thought an Error in Politicks by 
Licenſe, and a Miſdemeanour or Offence with- 
out it, from the Mouths of their own Members. 
But I dare not follow this point any farther, leſt 
I ſhould be rebuk'd, as the Biſhop of Brio! once 
was by the Earl of Salisbury at a Conference, 
1. Fac. 1. That any Man ſhould preſume to ſee 
more than a Parliament could, 

I ſhall let the ſetled Notion of the Three E- 
ſtates reſt in Peace, without Examining how 
the King can properly be call'd the Head of the 
Body, and yet no part of it: Or how he may 
be ſaid to be One of the Three Eſtates, if the 
Lords Spiritual and Temporal make Two, are 
diſtin Peers or Members of the Peerage, and 
to be accounted Two Thirds in the Legiſlative 
Number : Nor what might be the Conſequence of 
ſuch a Computation, nor how the Conſideration 
might affect the King's Negative voice on his be- 
ing or not being the Third Eſtate. Let an Erg- 
liſb Parliament take it in their own ſenſe of 
Conſtruction, and make out, and Apply the 
Three Eſtates as they pleaſe. But if we paſs 
again on the other ſide of the Water, we may 
ſee what apprehenſions our Neighbours have of 
theſe matters ; where we may take the Freedom, 
without danger of Uſurping upon priviledge or 
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- prerogative, to make them ſpeak their Minds 


and Safely trace their Conſtitution. | 
In France for two Centuries beginning Anno 
o to foo. In che infancy of their Chriſtian 
Religion and Government, their Hiſtories tell 
us, there were no other Councils (beſides thoſe 
which followed the King, but thoſe only on 


Religious Accounts, to preſerve the Purity of 


the Faith, and Ecclefiaſtical Diſcipline : Theſe 
were held often by Emperors and Kings; ſome- 
times at the deſire of the Pope, the requeſt of 
a Metropolitan, and ſometimes of a ſingle Biſhop, 
(where by the by in a very early one Anno 444. 
Ie may be obſervd, That Caledomus Biſhop of 
Be/angom was depos d, becaufe he had been aſſiſt- 
ing in Judgment of matters Criminal) In Tem- 
poral matters there are ſome appearing Footſteps 
of Malles or Aſſizes: As tis ſaid Pharamor'd, 
their ficſt King in ordinary Chronicle, ſettled 


the Salique Law, by four Antient Lords, and 


laboured in it for three Males or 4ſſizes : It ſeems 
the Saliens, were then the Nobleſt of the French 


Nation; but whether the wiſeſt in this Caſe, 


may be douhted, unleſs they at the ſame time 
had provided againſt ſpliting the Crown another 
way, and dividing and parcelling it out amongſt 
the Males : For doth not every Man think, if 
the Kingdom of France had not ſo often for 
ſome Ages been diſmember'd into ſeveral 
Branches, and diſtributed into many parts for 
three or four Sons, &. That a great many 


Civil Wars, Murthers, Rapes, Burnings, Plun- 


derings, with other Barbarities and Calamities of 
that Diviſion, had been prevented and avoided ? 
And their Salique Law was impertinent one way, 
or frivilous and vain the other, to exclude the 

Female 
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Female Line, whilſt they ſuffer'd and allow'd 
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ſuch Partitions amongſt the Males : They them- -- + 


ſelves at length confeſs d, that the Diviſion of the 
main Body of the Eftate into divers Kingdoms, 


was the ruin of the Carlovinian Race: But it 
hath been obſerv'd, the French Fools are all long 
ſince Dead, their Kingdom is now more than 
ſufficiently united ; and whatever they pre- 
tended, we might have been aſſured they never 
deſign'd to divide any Kingdom more, where 
they could be ſuppos'd to have a Footing ; they 
have made up the Defect of their old Policy 
a new Trick of a Sham-partition, (without 
which Colour, they could never have been ſo 
ready by force of Title or Arms to have ſeiz d 
the Crown of Spain.) I deſire to be excus'd this 
Parentheſis, which the Word Partition put un- 
avoidably into my Head. | See alittle Treatiſe 
in French, intituled, Les Mojens de France pour Rui- 
ner les Hollandois, Printed at Bruſſels 1671.] But, to 
return; during thoſe old Partition of the King- 
dom of France, and the Chopping and Changing 


of its Dominions ; tis not to be expected that 


we ſhould find an uniform Eſtabliſhment of AC 
ſemblies, or regular Method of Holding them, or 
any face of a Parliament. We find ſometimes 
an Aſſembly of the Eſtates mention'd, but not 
very evident what it was, no more than any 
formal manner of chooſing their Kings. Me- 
⁊eray gives us ſome Account of it Anno 628, vis. 
their Kings were always choſen of the Blood of 
the reigning Race; three Conditions were re- 
quired in them, Birth, (ic matter'd not whether 
they were Legitimate) Will of the Father, and 
the Conſent of the Grandees. The firſt day of 
March, they held an Aſſembly in the open Field 
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undder Tents, here the Militia was often Tent 
e For, call d Campus Martius, or the Held of Mars. 


The Kings preſided and conſulted with the 


Lords concerning the Affaires of that Year, 
touching Peace or War; theſe Aſſemblies gave 
them the Command of the Armies, which was 
not neceſſarily tied to their perſons, at leaſt till 
the time of Clouzs, The molt eminent Officers 
of the Kingdom were the Prefect or Mayre of 
the Palace, who was elected by the Great Ones, or 
Grandees, and confirm'd by the King; the Grand 
Referendary, and alſo great Numbers of Expedi- 
tioners, whom they call d Chancellors , becauſe 
they did their Buſineſs intra Cancellos, or Lattices: 
The grand Apocriſiary, who was the Chief of 
the Prieſts and the Clerks of the Court : In the 
Second Race he was call'd Arch-Chaplain; the 


Count of the Palace, who was Judge, the Cham- 


berlain, and other domeſtique Officers. 

The King's Revenues conſiſted in Lands or 
Demeſnes and in impoſts, which were taken 
only of the Gauls ; for it was thought odious to 
rake any thing of the French: When they made 
their Diviſions of Lands into Acres or Furlongs, 
the Kings for their ſhares had much of the 
Leit, eſpecially about and near the great 
Cities, &c. Among the Lords, they always 
cholſe out ſome to eat ac their Table, and that 
was ons Step towards the Higheſt Employment: 
There were but two Conditions of Men, the 
Free, or Ingenuous, and Slaves. Amongſt the 
Free, there were Noble, who were ſo by Blood, 
and by Antiquiry, and not by Exemptions; 
and amongſt the Nobles, the Grandees, Optimates, 
The Majores Noble, Mmors, not: Their ways 
of Ad niailtratioa of Ordinary Juſtice were ow 
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and Speedy. The word Ef ates was 4 — e 
promiſcuous Term; we find ĩt mention d in the * 
Reign of King Dagobert the Firſt; after him te 
Royal Power came into the Hands of the Mayres 
of the Palace, and all Affairs of the State were go- 
vern'd according to their capricious Fancies or 
Intereſts, during the firſt Race of their Kings. 
We find mention of a Parliament call'd at Mentz, 

Anno 800, by Charlemain, but it was concern- 
ing Italian Aﬀaires, and of an uncertain Com- 
polition: He finding himſelf towards his End, 
caus'd his Son Lewis to come to the Parliament 
at Aix, where he call'd together the Biſhops, 
Abbots, Dukes and Counts: He ask'd them, 
all one by one, whether they would be pleas'd 
that he ould give him the title of Emperour ; 
to which all having replyed, Yes, he declared 
him his Partner in the Empire, and commanded 
him to go and take the Crown, which was up- 
on the Altar, and put it upon his own Head. 
In the fame Parliament he likewiſe declar'd 
Bernard the Son of his Son Pepin, King of Italy. 
We find he was fond of making Speeches in his 
Great Aſſemblies, 

The Words, Councils, Aſſemblies , Concilia 

and Conventus were Synonimous, and indifferently 

applied, and they are all rank'd together, as 
that of Duria. Anno 760; That of Nevers, of 
Worms, Attiony, Orleance and St. Dennis, which 
were held ſucceſſively from the Year 763, to 

568: In all which the Lords being joyn'd with 

= the Biſhops, they ordain'd ſach things as con- 

= cwn'd the Polity and Government of the 

Church, as well as what concern'd the Tem- 

poral Government of the Kingdom : Of the 


Diviſions of Councels and the Ordinances made 
in 
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in thoſe Aſſemblies; partly Politick, and partly Ec- 
cleſiaſtical, were compoſed thofe Laws which are 
call'd Capit ulary, the beſt and moſt Holy that any 
Nation hath had ſince the Roman Law: It's faid, 
the King had ever a Council of State in his Train, 
conſiſting of Men, choſen out of the Clergy and 
Nobility : The Apocriſiary aſſiſted in it, when he 
pleas'd, the other Great Officers never came but 
when they were ſent for ; thofe Men of the Cler- 
gy had a place apart to meet in, where they 
treated of Eccleſiaſtical Affairs, as the Nobility 
treated of Matters purely Temporal ; and when 
there was any thing of a Mixt nature, they join'd 
all together to determine it. 

There were three forts of Great Aſſemblies, 
the general Pleas of the Provinces, the May 
Aſſembly, whether came the Seniores and Ma- 
ores Natu of the French People, there they chiefly 
conſulted. about warlike Affairs; and the Con- 
vent us, Colloquia, Parliaments , where met toge- 
ther Biſhops, Abbots, Counts and other Gran- 
dees, to conſider of Laws and Rules for their 
Polity, Juſtice and Treafury, the Diſcipline of 
the Militia, and all other Things, as well Sacred 
as Civil. The two laſt kinds of Aſſemblies were 
afterwards mixt and conſolidated into one. 
Thoſe who were Freemen were only obliged to 
be at the four Aſſizes or Pleadings in the Year, 
wherein the Cauſe of the Poor was firſt deter- 
min d; next. the King's Buſineſs; then what 
belong'd to the Church; and laſt of all, That 
which concern'd the People in general. The 
King gave Audience one day in every week, 
before whom were brought only ſuch cauſes as 
concern'd the Grandees, who had no other 
Judge but Himſelf, or ſuch to whom the Com- 
| miſſioners 
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miſſioners or Courts had fefus'd to do Juſtices, © 
or whoſe Caſe they had adjudged contrary to 
Law: But the firſt Form of a general Aſſembly - 
ſcems to appear under Lows the Debonnaire , 
Anno $24. St. Lewis, who was Cotemporary 
with King Henry the Third of England, call'd 
his Parliament at Amiens, to reconcile the Dif- 
ference between Henry and his Barons, whom 
Meontford, Earl of Leizefter, headed againſt him: 
What was the Compolition of this Parliament 

is not very Certain. It's ſaid, in the next 

Reign before but one,that Philip the Second, who 

was Cotemporary to our King Jobn, call'd a 

Parliament at Soiſſam, upon the Account of King 

Jobn's being excommunicated, and the Pope ha- 

ing abſolv'd his Subjects from their Allegiance, 

to conſider of the Invaſion of England: All his 

Lords of the Kingdom in that Parliament pro- 

b miſed to aſſiſt him, with their Lives and For- 

tunes. Philip the Fourth ſummon d the Notables 

of the People, to provide for the Charges of the 

War againſt the Fleming,: It ſeems the Deputies 

had fſuffer'd themſelves to be perſaded, and 

granted him by the Mouth of Stephen Bar- 

bete, the impoſt of Six Deniers in the livre, 

and other Subſidies, yet more troubleſome. 

Philip the Fair alſo in another point concerning 

his Sovereinty with relation to the Pope, thought 

it beſt to ſuppore himſelf with the Authority 

of all the Eſtates of his Kingdom, againſt Bo- 

niface , which he aſſembled at Notre Dame in 

Pars : But theſe Aſſemblies, Councils, or Par- | 
liaments, were often diſcontinued and inter- 
rupted , were often Irregular , Tumultuary , 
and Confuſed: afterwards in the Collateral 
Branch under Philip de Valos, &c. Aſſemblies 


of 
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of che Eſtates arid Aſcmblers des Notables, became 
ſomewhat more regular, and the Three Orders 


appeared more intelligible, and their Deputies . 


for them diſtin& ; here the repreſentation be- 


came more Uniform reſpectively: And under 


Lews XII. and Francs I. they yet more formally, 
in a ſort of Parliamentary Manner, adviſed on 
Important points touching the Kingdom. And 
in Charles IX. time, when Speech-making ſeem'd 
to come more particularly into Faſhion, the 
Three Orders made their Harangyes ſeparate in 
the ſecond Seſſion of the Eſtates in a great Tim- 
ber Hall expreſly buile for that purpoſe; as 
Jobn de Lange, Advocate of Bourdeaux ſpoke for 


the Third Eſtate; James de Silly, Earl of Rochforr, 


for the Nobility ; and Jobn Quintin a Canon of 
Aatun, and Doctor in Decret for the Clergy ; 
ſo in the Reign of Henry the Third ; When 
the Deputies of the Provinces were come to 
Blow, had made their Compliments to the King, 
Queen, and Duke of Anjou, and the Chancellor, 
They met each Order apart, Elected their Preſi- 
dents ; the,Clergy Peter de Eſpinac Archbiſhop 


of Lyons; the Nobility Claude de Beaufremont Se- 


neſcay: the Third Eſtate Nich. Hullier, Preveſt 
des Merchands at Paris The King Haranged 
them, Himſelf, repreſented the Grievances of 
the Nation, which He himſelf had partly Oc- 
caſion'd: But amongſt all theſe Councels, 
Parliaments, or Eſtates General in France, what- 
ever hath been ſpoken or ſaid, or ſaid to be 
ſpoken of the Opinion of King James the Furs, 
or Charles the Firſt here in Evgland, or however 
they thought fit to expreſs themſelves to their 
Parliaments here, touching their being part of 


the Body, or owning themſelves One of the 
| Three 


n 


of England, Conſider'd; 
Three Eſtates ; none of the French Kings ever 
condeſcended to call themſelves One of theirs, 
but always took themſelves to be diſtin& Figures 
without, and above the Body ; but there always 
appeared Three diſtinct Eſtates, repreſenting 
the Clergy , Nobility , and Commonalty , ſe- 
parate from the perſon of the King ; yet he 
was Party to the Edits, and Head of the Le- 
giſlative Body: And ſo it was in Spain, and 
Portugal, when their Kings and the Three Eſtates, 
or Cortez, aſſembled ; yet it is obſerved of King 
Henry the Third of France, that He once poorly 
courted a precarious Conjunction with the 
Eſtates, and affected to be a Member of their 
Body, and was proud to be the Head, where 
he was afraid of a diſtinction to exclude him 
out of it: when he found the Aſſembly hot 
upon the Scent of Religion, and that they 
were upon the point of demanding a Head of 
the League, and about to name one to him, 
who he was afraid would be the Duke of Guiſe, 
he vouchſafed to name Himſelf, and, as Mezeray 
fayes, of a King became Chief of a Cabal, Ann. 
1577. the Third Year of the Reign of this King 
Henry the Third : we have a very particular Ac- 
count of the Deputies of the Eſtates and their 
4 Orators: The Archbiſhop of Lyons, . Orator of 
the Clergy, and the Baron de Seneſcey of the 
Nobility, began their Harangues on their 
Knees, their Deputies ſtanding up, and being 
uncovered, but at the ſecond period, they were 
bid to Riſe , and their Deputies Sate down 
and were Covered: The Orator of the Third 
Eſtate had been treated in the ſame manner at 
the Aſſembly and Eſtates at Orleance, but here 
they let him Kneel almoſt half an Hour, the 
| Deputies 
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Deputies Standing all the while : He had been 
Taught and Tnſtrufed by his Favourites upon 
coming out of Poland, that he ſhould not com- 
municate Himſelf ſo frequently to his Subjects, 
nor make himſelf known but by abſolute Com- 
mands, and above all to diſ-· accuſtom and wean 
the French, from making Remonſtrances to Him, 
and to make them underſtand. that there was 
no other Law, but his Will: He followed the 
ſteps of his Predeceſſor Lewis the Eleventb, who 
firſt gave their Parliaments the fatal blow: And 
ſince, Dying Speeches, or the laſt Words of 
Dying Conſtitutions, as well as of Men, are 
moſt regarded, ( for let the Lawyers eſtabliſh 
what ARioms they pleaſe) Bodies Politick 
as well as Natural may Dye, and depart. I 
will Tranſcribe the ſubſtance of the Spceches 
from the Three Orders of France, upon the Ap- 
pearance of Lewis the Thirteenth in the Aſſembly 
after his Majority, Holden in the City of Pari, 
en Þ Hoſtel du petit Bourbon. I ſhall paſs over 
the Fouriſhes and Fulſome Flattery in thoſe 
Harangues, and give the Reader that little of 
them that is Material: © Trefor des Harangues ; 
© Huitieme Harangue des trois Ordres pronon- 
© cee en I Ouverture des Eſtates Generaux par 
©P Archeveſque de Lyon au Nom des Deputez 
© du Clerge de France. 

© La Pietẽ eſt la premiere Vertu, auſſi eſt ce le 
© fondement de toutes les autres: C'eſt la Gloire 
© des Roys, C'eſt le Rampart de leurs Eſtates, en 
Vous Elle eſt deja en fa Fleur le fruit qu'elle pro- 
met remplit nos cœurs d allegreſſes & nous aſſeure 
© que tant quelle demurera en votre Ame Roy- 
ale, la felicite demeurera en votre Monarchie. 


© Elle la fait durer plus qu'aucune autre, Va ren- 
© due 


of England Conſidbr d. 
© doe floriſſamee & viftoricuſa,toute la Terra ad- 
© mire le zele des Roystres-Chreffiens au Service 
© de Dieu & a la protection de VEgliſe. Vous en 
© eftes, Sire, le premier fits, & les Prelats & au- 
tres Ecclefiaſtiques dont eſt compoſe le Clerge 
* de votre Royaume, repreſentẽ par ce grand & 
© honorable nombre de Deputez, qui ſont icy, 
& qui m'ont charge de vous faire ce tres humble 
* remerciement ; ce font les Diſpenſateurs de ſes 
* Sacramens & de ſes Myfteres, Paſtenrs de la 
© Bergerie de Dieu, Interpretes de ſes Oracles. 
© Nous avons les tables de la Loy pour enſeigner 
au peuple la Crainte de Dieu, & l' Obeiffance 
du Roy, la Verge pour les conduire, la Manne 
pour les nourir. 
* Tels que nous ſommes, Sire, nous ſommes 
vos tres-Humbles & tres Obeiſſans Sujets, qui 
ayant I honneur d'eſtre les premiers entre les 
* Orders de votre Royaume, ne ſerons jamais 
* devancesen la puretede Vaffetion, en la con- 
* ſtance de la Fidelice, & au merite de VObeil- 
* ſance que nous devons a votre Majelte ; Nous 
© Sommes nez avec ce devoir, & vous merites- 
: en accroiſſent toutes les jours Vobligation , 
&c. 
* Cette Piete, Sire, accompagnee de Felicité, 
* ſecondeede la prudence, nous fait eſperer, que 
cette aſſemblte convoquee par votre comman- 
* dement, reuflira a la Gloire de Dieu, a 'Exal- 
tation de Son Egliſe, au Service de votre Ma- 
* jeſte, au bien de cet Etat; A ces poincts auſ- 
* quels nous avons addreſſè nos intentions, nous 
* reduirons auſſi le Cahier de nos Remonſtrances 
que nous tiendrons preſt le plutoſt qu'il nous 
dera poſſible, pour le preſenter 2 votre Majeſté. 


© Laquelle 
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Laquelle ne pouvoit entrer dans les Annees 


de fa Majorité Sous de plui Heureux auſpices, 


© pour aller au devant de tout ce qui pourroit a 
© Padvenir troubler la felicite de laquelle en 
© naiſſant vous fũtez oblige a ce Siecle: Car vo- 
© tre Royalle Authorite, appliquee avec eſſet aux 
© plaintes & ſupplications des Eſtats, ſera un 
© Baume tres-excellent dont Vodeur fera aug- 
© menter l'amour & redoubler I Obeiſſance de 
© yos ſujets, & dont la vertu guerira toutes les 
© playes que les deſordres ct ont encore laiſſè 
© en voſtre Eſtat. La Saiſon ne fut jamais ſi pro- 
© pre a bien faire, car cette Aſſemblee neſt pas 
© comme ont eſte quaſi, Toutes les precedentes, 
© un Remede neceſlaire à la Violence d'un fi 
© Grand mal: C'eſt plutoſt Un bon Vent qui ar- 
©rive à une tranquille Navigation, adjoutant, 
© les Effets à Veſperance, la Conſtance au bon- 


© heur, & la Seuretè au Repos. 
© Neufieſme Harangue. 


© Prononcee par le Baron du Pont Saint Pi- 
Terre au Nom des Deputez de la Nobleſſe. 

Sire. Votre Nobleſſe, qui a l'honneur 
© deſtre commandce du plus puiſſant Monarque 
© qui ſoit ſur la Terre, vous a rendu homage 
© quaſi de le berceau, qu'il efpere continuer de 
* temps en temps, & de bien en mieux juſques 
© 2 Quoy il eſt oblige par la reconnoillance de 
© ſon devoir , & par le reſentiment qu'il a de 
© votre extreme bonte qui luy permet de S'aſ- 
© ſembler en trois Eſtats, pour apres avoir 
© forme ſes Cahiers, vous repreſenter en toute 
© liberte ſes plaintes, & vous decouvrir ſes 


playes. 


/ 


© Vous 
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© enſon Solſtice, plus il va lentement a la Courſe. 


De meſme votre Majeſté, Sire, plus elle eſt 
© elevce deſſus nous, plus doit elle donner de 
© temps à ſes deliberations importantes. 

© I] faut ſe haſter lentement (Diſoit un 
Ancien) & Ceſtoit Popinion d'un Sage, qui 
© tenoit les Roys dautant plus recommendables, 

* qui non obſtant leur Sageſſe, N'uſoient jamais 
© de leur Seule prudence au maniement des 
d affairs de conſequence. De cet Advis eſtoit le 
Roy de Sparte, qui inſtitua le premier les E- 
* pbores, lequel etant revenu en {a maiſon, trou- 

* vant ſa femme de mauvaiſe humeur, luy re- 
* prochant qu'il avoit diviſe Empire; Non pas, 
dit il, car ayant fait part de mes conſeils a 
* mes Sujets, Tay ſans doute affermy mon 
Eſtat. 

* Les Mages anciennement attachoient quatre 
petits Oyſeaux dans les Palais des Roys de 
* Babylon, qu'ils appelloient langnes des Dieux, 
* parce que l'on croyat qu'ils avoient la force 
* d'emouvoir les Cœurs des Sujets au Services 
des Princes. Au lieu des quatre en voicy Trois, 


* Sire, repreſentez, par ces Trois Eſtats aſſem- 


* blez à vorre Palais de Juſtice, qui a beaucoup 
© Meilleur Titre qu'eux, peuvent eſtre appellez 
* les Langues des Dieux, puiſque la Voix du 
* peuple eſt ordinairemeut ſa Voix meſme. 
De ces Trois ſe compoſe le Corps de cette 
* Afſemblce Generale la plus auguſte & la plus 
* convenable qui ait eſte jamais convoquee par 
aucuns de vos predeceſſeurs Roys auguſtes, 
*dautant que fon Ouverture faite par vote 
: Ocdonance, fe rencontrant avec celle de vetre 


E * Majorit*, 
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- © Majorite, il advient heureuſement que de I'En- 
© trce de Votre Gouvernement Vous Vous faites 
© paroiſtre ( ſans que l'age y mettre obſtacle ) le 
© Perede votre Peuple, convenable en ſe qu*apres 
© avoir remercie tres-humblement votre Majeſte 
© de le honeur qu'elle nous a fait de nous convo- 
quer en ce lieu, le moyen nous eſt ouvert de 
* remercier tres-humblement la Reyne, votre 
© tres-digne Mere notre tres honoree Dame, & 
© luy rendre mille graces qui luy ſont deues, 
pour avoir fi prudemment, fi juſtement & ſi 
* dignement governc cet Eſtat durant votre 
* Minorite. 

Le Contentement que ay cru que votre 
* Majeſte, Sire, prenoit a entendre dire quelque 
choſe des Merices de la Reyne, m'a fait quaſi 
oublier mon dernier poinct, plus important 
neantmois que les autres. C'eſt, Sire, Veſpe- 
rance que nous avons tous de cette Afſemblee, 
qui ſera ſans doute tres-utile à toute la France; 
car d'un Coſte elle tera paroiſtre la ſincerite 
de vos affections vers votre peuple, & de 
* FVautre elle remediera ſous votre authorite à 
quelques defordres qui fe ſonr” glifſez depuis 
* quelque temps dans cer Eſtat. Votre peuple 
© Sire, en ſera Soulapge, & vorre Nobleſſe, comme | 
© nous croyons, reprendra {a premiere Splendeur. i 
Cette Nobleſſe autrefois fi eclatante, main- | 
* tenant fi abaiſſee par quelques uns de l'ordre | 
* inferieur, qui ne brillent que ſous Veclat em- 
* prunte des quelques charges qui les relevent. 

* Quiils apprenent que bienque nous ſoyons | 
tous Sujets d'un meſme Roy, nous ne devons | 
pas eltre egalement traittez. 
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_ © Dixieſme Harangue. 


© Prononcce par Monſieur Miſſon, Preſident 
© aux Enqueſtes, & Prevoſt des Marchands, au 
nom du Tiers-Eſtat. 

* Sire, Puisquil a plu à Dieu porter le Cœur 
de votre Majeſte à la Convocation de ſes Eſtats 
* generaux queelle a Commande eſtre aſſemblez 
*en ce lieu, & que cette Aſſemblee d' Eſtats 
* n'eſt autre Choſe qu'une Conference pater- 
* nelle, paiſible, douce & amicable du Roy avec 
* ſes Sujets, laquelle ne tend qu' 4 la Reforma- 
tion des deſordres qui ſe ſont gliſſez en toutes 
* profeſſions : Nous devons, à votre Example, 
avant toutes choſes, elever nos Cœuts 4 Dieu, a 
* cequ'il inſpire en nos ames des deſires eloignez 
de toutes paſſions a fin qu'eftant entierement 
* portez a fa gloire, au ſervice & fidelite deue a 
* votre Majeſté, au bien & ſoulagement de votre 
* peuple, nous embraſſions ſincerement les mo- 
* yens qui nous peuvent conduire a ce but & 
* remercions tres-humblement voſtre Majeſtè de 
* ce qu'elle daigne donner les premiers actions de 
*ſa Majorite a ce bon Oevre que de Sabailler a 
© vouloier entendre les plaintes de, ſes Sujets, & 
porter ſes Mains innocentes à redreſſer les fautes 
qu'elle n' a point faite. Mais nous: meſmes, par le 
* trop d'aife od nous nous ſommes veus plongez 
* par Pabondance & les delices cauſez d'une pro- 
* fonde & longue paix, pendant Iheureux Regne 
de Henry le Grand, continue par la hontè & _ 
* condujte de la Reyne pendant fa Regence, de 
* forte que comme infſenſez & ennemis de nous 
meſmes courant à notre propre Ruine, nous 
avons tirE noſtre malheur des meſmes choſes 

& E 2 © qui 
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qui devoient donner la Naiſſance & affermir de 


tout poinct notre bonheur: Mais qui croira ce 
* Paradoxe trop veritable neantmoins, que les 
© Vertus engendre les Vices, & que Vexces de la 
© bonte, facilits & douceur de votre Majeſte 
© ait cauſe Audace, I'Impunite & la Malice, & 
© leur Suite une infinite de maux, une Contra- 
© vention publique a toutes Ordonnances divines 
© & humaincs, & enfin un Mepris General de 
© toutes regles en tous les Ocdres & profeflions de 
© le Royaume. 

Nous ſommes ici Aſſemblez, Sire, pour re- 
© cevoir le Remede de votre Majeſte: ce Remede 
© eft demande par tous, auſſi ſommes nous tous 
© Obligez d'y porter la main, puis qu'il depend 
© aucunement de nous meſmes. Vous nous com- 
© mandez, Sire, d'en faire la recherche de notre 
© part, & Vous promettez d'y contribuer de le 
© vorre, Cette parole nous donne toute Eſpe- 
© rance que leffer s enſuivra auſſi heureux, qu'en 
© ce commencement vous avez pris Pexemple du 
© Rov Saint Lowys Voſtre Grand ayeul, lequel 
© environ I'An 1227. approchant de votre Age 
© tint ſemblement ſes Eſtats a Paris, avec I aſ- 
© fiſtance de cette grande & vertueuſe Princeſſe 
© la Reyne Blanche ſa Mere, & par ce moyen 
© pourveut aux affairs de ſon Royaume en telle 
© forte que ſa Maiſon fut toujours depuis un 
© ſeminaire de Vertus & fon Regne couronnce 
© d'un fin tres. Heureux, &c. | 


© Et nous proteſtions, Sire, au nom de meſme 


© Tiers-Eſtats de ſeconder ſincerement vos Inten- 


tions, & rendre entiere Obeiſſance aux Com- 
mandemens qu il Vousa plu Nous faire a POuver- 


© ture de vos Eſtats, temoignant en paroles & en 
© Effet que nous ſommes & ſerons à jamais 
vos 
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vos tres humbles, & tres fidelles & tres Obeiſ. 
* ants Serviteurs & Sujets. 


I have enlarged beyond my Intentians in de- 
livering theſe Harangues, for the ſake of one 
of them, which I cake to be pretty good, after 
the French manner. But in theſe Speeches, 
which have an Air of Submiſſion and Obedience 
ſomewhat below the Style of the Eſtates, and 
Parliamentary Addreſſes of England, we have a 
ſhort Account of the Compoſition of the French 
Aſſemblies. I have been the more particular in 
this matter, becauſe tis commonly ſaid, we 
have borrowed, and learn'd more particularly 
our Conſtitution from France: And do we not 
ſeem to be in ſome danger of being new in- 
ſtructed and taught it over again from thence 
by a ruder diſcipline ; according to the High and 
Mighty Strokes of Politicks exerted of late ? 
Every one is at Liberty to make his own Re- 
marks upon the French Hiſtory, (of which I 
have given a touch) without my Animadverſions : 
The Road lies plain, and he that paſſes may 
draw the parallel as he pleaſeth. Not to trace 
the other older faſhion' d Conſtitution, nor to 
inſiſt upon hard Words, as Mittena Gemot, Fole- 
Wgemer, Sh Or to puzzle Men in leading them 
Z where We may looſe our ſelves in obſolete and 
obſcure Forms, and impracticable Wayes. No 
doubt every King who doth net ſet up for 
Tyranny, or 2 power, had, hath, or 


ought co have, a Common Council, and the 


more publick the Repreſentation is in ſuch Aſ- 


2 ſembly of the Eſtates, the better with due Re- 


4 


Apect to proportion according to the Circuit and 
ircumſtances of the Dominions. And all 
E 3 Nations 


| n . Ann 1 
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2 Nations of Civil Polity are ſteet᷑ d by the ſame 
ſort of Ruling Courſe, tho the way or model 
of Conſultation may ſomewhat differ. Yet all 
theſe methods of Conſultation may have been 
alſo ſome what varied from the firſt old rough 
Draught, and perhaps as often for the better as 
not; as any man may obſerve, who hath been 
any thing Converſant in antient and modern 
Politicks ; I mean, when the Government hath 
been in a due temper : And ſo there have been 
' Alterations almoſt continually, and new Regu- 
lations in the Forms of Adminiſtration : And 
with us, I believe, there will always be want of 
them: And 'twere not of Moment, could we 
once keep true to the End, i. e. adviſing for the 
publick welfare in the firſt place, and doing 
Juſtice in the latter: For theſe are Sciences not 
of the Mathematicks, but political or moral, and 
do not go by Rule of Demonſtration, but na- 
cural or rational Concluſion. Alafs | There is a 
ſtrange Viciſſitude in all ſublunary Motions, 
Kingdoms ſeem to lye under the influence 
of the Moon, Wiſdom its ſelf goes its 
Rounds; Underſtandings riſe and fall in Nations 
according to the prevalence as it were of that 
or ſome other Planet. Who knows but Spain 
may once more come again to be a wiſe Country 
and we may in our turn be as Lazy, Proud, 
and Poor a People as they? 


To Return to our own Kings and Parlia- 
ments; all Reaſons, as I conceive, for Councils, 
Parliaments, or Aſſemblies, call them what you 
will, in Extraordinary or in great Emergencies, | 
and in Affairs of Higheſt Importance, are to 
ſupply the Occaſions of the King, or the People, 

or 
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can have no intereſt different from that of his 
People: Or to encounter the deſigns of any 
Common Enemy, Foreign or Domeſtick ; For, 
*tis poſſible, a King may have ill- Subjects at 
Home} as well as ill Neighbours abroad: But 
where there is a mutual good Correſpondence 
between King and People, they can have only 
one common Friend or Enemy : Here the Face 
of Affairs is ſmoother, and ſcarce any thing can 
Ruffle or Diſorder ſuch a Compoſition in a 
Kingdom of Subſtance and Strength: Or in an 
Ordinary courſe, to ſupply the defects of old 
Laws, or to introduce new ones ; Laws Expla- 
natory, Declarative, or Innovative, for all at 
ficſt are Probationers for ſome time, as Accidents 
or Difficulties ariſe : To reform abuſes intruded 
through ill Adminiſtration or Incroachments 
upon neglect of it in the ſupreme or ſubordinate 
Authority, or through Inadvertency. Theſe 
cauſes of Want, Defect, or Complaint, move 
for ſupply, or Redreſs, either on the part of the 
King or the People, by Declaration on one hand, 


by Petition on the other, or mutual Remon- 


ſtrace or Memorial. Hence is the neceſſity of 


Harangues or Speeches, at the opening of a Seſſion, 


to explain their meaning, and lay open the 
Circumſtances of Occaſion reſpectively in order 
to prepare matters for Debate and Reſolve. We 
have ſeldom Heard of any Grievance from the 
King, or any want but want of Money: No- 
thing leſs than Rebellion or Sedition, is call'd 
a Crime or Offence in Court. Language. All 
other Offences and Immoralities on this fide of 
Plot and Treaſon are overlook'd, or neglected, 
unleſs they come ia by a National Clamour 
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er: For a good King, as is ſald, 
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or upon a loud Repreſentatiom of ſome Exorbi- 


tant Miſdemeanour o publick Conſequence, 
which may be every Man's Caſe : Not in our 
Ape eſpecially, where almoſt every thing civil 
and ſacred is made a Jeſt, and every ſerious 

Expoſtulation buleſqued into Ridicule. 

I know not whether it be to be wiſh'd, that 
Kings had kept their Crown Lands unalienable 
always, as 'tis ſaid, they ought: For ſome of 
the wiſelt Kings have ſometimes thought fit to re- 
ſume them, and che wiſeſt Parliaments have put 
them upon Acts of Reſumption. Tis adjudged 
in Co. 11. Rep. Magdalen Coll. Caſe: That the 
King is bound by the Statute de Donis Conditiona- 
libus, and the laſt and beſt Reaſon ſeems to be, 
becauſe ic was made to preſerve the poſſeſſions 
of Nobles and Gentlemen; this ſhall alſo bind 
the King. And the ſaid Acts ſhall not bind 
the King only, when he takes an Eſtate in his 
natural Capacity as to Him and the Heirs Male 
of his Body, but alſo when he claims an Inheri- 
r2nce as King, and by his Prerogative : And this 
for another Reaſon. Ir was thought in thoſe 
former times, that Dominion follow'd Lands 
if this be ſo, let Kings reflect, how far the 
Caſe is alter'd, and whether they have not been 
Prodigal to their Diſadvantage of Power. 

Tis certain the Revenue of the Crown ought 
to bear a proportion to the Dignity of it, as 
well as its Neceſſities; ſufficient to the King's 
Honour and to the publick Uſe. Therefore be- 
ſides his Lands, which were once preſum'd large 
enough, and equal to his Ordinary Occaſions of 
SYPpart and Grandeur; He had farther a fort 
ot natural Right of Applying himſelf to his Te- 
nents by Knight's Service, &. for —_— 
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and to Demand Aid; tojmake his eldeſt Sen! ? 
Knight, to marry his Daughter: and fo upon | 
Tenure by Eſcuage for other Services, Oc. Yer 5 
theſe Duties ſeem to ſound in Compact upon the 
Diviſion and Diſtribution of Lands; and tho' 
they are call'd Dues by Common Law, they are 
limited by Parliament in the Certainty and 
Meaſure of the Demand : So in Parliamentary 
Subſidies and Aids where the publick Intereſt or 
Safety is concern'd, as Tonnage and Pondage, 
the Conſideration of the Grants is evermore ex- 
preſs d, as for the keeping and ſafeguard of the 
Seas, and for ſecuring the Entercourſe of Mer. 
chandize to come into this Realm, and to paſs 
out: And it is the proper office of the Admiral to 
ſee the Conſideration of the Act perform'd : 
Theſe are expreſs'd ro be granted, and ſo ſet down 
to be in the Parliament-Roll, of the Free Good- 
will of the Subjects. And 'tis obſerv'd, that old 
Subſidies, tho Heavy, have paſs'd off gently; 
whereas new invented ones have ſet heavy, and 
made frequent Diſturbances : As the Subſidy by 
Poll in the Fourth Year of Richard the Second, 
for furniſhing the Duke of B. for his going to 
France: In the Fourth of Henry the Seventh a 
Rebellion in the North occaſion'd by another, in 
which the Earl of Northumberland a Commiſſio- 
ner was ſlain; another in the Sixth of Henry the 
Eighth upon a new deviſe of getting Money. 
There have been Objections alſo againſt Subſidies 
propoſed in Parliament, as in the time of Edward 
the Third, and they have been rejected only be- 
cauſe a new Invention. 

Beſides, there are, as it hath been conceiv'd, 
ſome general Qualifications to be conſidered and 
required in all Taxes, Sublidies, or. Funds : They 

ought 
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ought to be Reputable, for the Honour of the 
King and Kingdom, as, well as the profit. They 
ought to be apparently for the Advantage of the 
Publick, without any couch'd il! 8 
or inconvenience to the Nation. They ought 
to ſubſiſt upon an Honeſt, and not a vitious 
Bottom : And to be deriv'd from a moderate 
juſt profit of the Subject in lawful Callings and 
Profeſſions, and not upon the product of De- 
bauchery, Vice, or Licentiouſneſs : Not, unleſs 
ſuch Impoſitions and Taxes were with a Deſign 
abſolutely to ſuppreſs thoſe Irregularities: And 


A doubt few Kings would ſet up an Impoſt 


to be ſunk by ſuch a Conſequence: No more 
than the Pope or King of Portugal, would wiſh 
that men within their reſpective Territorities 
ſhould live under the Reſtraints of Religion and 
Vertue with ſuch an Abſtinence, that they might 
not ſtand in need of their Diſpenſations or Li- 
cenſes for Sin; which they get by, and in a 
manner ſubſiſt upon; the people pay fo dearly 
for that Liberty. In ſhore, Taxes ought to be 
advanced upon Trades of Induſtry and Sobriety, 
and not upon thoſe of Prophaneneſs and Immo- 
rality ; upon Trafficks and Arts that will bear, 
but not oppreſs the Labourer, or Mean Handi- 
craft-Trades, on which men can but barely 
ſubſiſt, and provide a Maintenance for their 
Families. Taxes ſhould not hinder the provid- 
ing for Childcen, nor the getting of them,ſhould 
not, as ſome do, diſcourage Propagation. A 
well model'd Government can never allow any 
Foundation of a Tax which may ſhock Vertue, 
or encourage Vice, no not in proſpect or re- 
mote Conſequence. 


This 


of England, Gfl.. 


/ This ſuppos d, may it not modeſtly be En- 


quired, whether all our Taxes and Exciſes are 
eſtabliſh'd on a good Ground? For we may 
talk of ſuppreſſing Prophaneneſs and Immora- 
lity long enough, whilſt our Conſtitution it 
ſelf remains debauch d: So that, it ſeems, we 
are reduced to this Dilemma; either the Nation 
muſt ſuffer one way for want of a due ſupport, 
in the preſent Exigencies, to the extraordinary 
Charges of the Government, or to'ther , for 
want of due Reformation of the exceſs of 
Vice and ill Manners. For ſhould all the Laws, 
of King James, and Charles the Firſt be put in 
due Execution, againſt Ale-houſes, Tippling, 
and other Irregularities mention'd in thoſe Acts, 
the beſt Branch of the Revenue, and ſureſt Fund 
for the advancing Money to the Crown, would 
prove but a Melancholy Return to thoſe Charges 
that are at preſent upon it; and if thoſe Laws 
are all to be let Looſe, I doubt twill be but la- 
bour in Vain to attempt an Effectual Remedy 
by proclamations, or other Laws of this or any 
other Reign, to put any fort of ſtop to the 
Courſe of Prophaneſs, Vice, Lewdneſs and 
Immorality, fo long as thoſe ſober Laws \ye 
neglected, and are ſuperſeded by force of pub- 
lick Intereſt another way. Perhaps this was 
well enough conſider d upon the Reſtoration of 
King Charles the Second for his purpoſe, when 
the Exciſe was given him preſently, firſt for 
Life, and after by Parliamentary Bargain to Him 


and his Heirs, in lieu of the Court of Wards 
and Liveries: but ſcarce by that Parliament fo 


immediately after his Father, and upon the Laws 
of his Grandfather, when there were ſuch ſtrong 
Obligations in being to reſtrain the Extrava- 


gancies 
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pancies and Diſorders of Drunkenneſs. Twas 
a valuable Conſideration for quitting ward- 
ſhip, c. or not; by Law it could not be the 
firſt; and in ſober Conſideration the Exchange 
was a perfect Banter in the laſt. In fact, ic hath 
proved more than ſufficiently a Recompenſe: 
And no wonder, coming juſt upon that King's 
Return, when all People were bound, as it were 
in Honour, to be Mad and Extravagant, and 
turn Sots, becauſe it was a dangerous Symptom 
of a Commonwealths-Man to be Sober, Cool, 
and Conſiderate, and to pretend to think was 
Reflection. Therefore more prudently than 
piouſly introduced by that King and his Council 
for the preſent Advantage of his Income to ſup- 
port the Extravagancies of his Expence; beſides 
the good Policy of it then to put his Subjects 
off their Guard of Meditation, when the Court 
was involved in Lewdneſs, that and all other 
ways. In Truth, the Reſtoration of that King 
brought in wich it ſuch an Inundation of Intem- 
perance and Luxury, that 'tis to be fear'd Vir- 
tue and Sobriety in the ſtead, are baniſh'd this 
Nation ſcarce ever any more to be reſtor'd. But 
beſides, there might for ought we know be a 
farther Reach of State Conduct (for we are apt 
to fancy all Kings as we do the French at pre- 
ſent deeper than perhaps they really are) in che 
matter, if it be true, what is now pretty well 
agreed on, that he came over a Papi, and no 
Doubt had it in his Head, as careleſs as he 
ſeem'd to be, to reach us his Catechiſm ; that 
was to give all his Subjects the Priviledge of 
Debauchery, and to indulge them in a liberty, 
indiſputably, of being as extravagant and wicked 


as they pleas'd, that he might thereby the bet- 
ter . 
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ter introduce Popery on the Ruins of Morality, 


and found his exceſs of Faith bn practical Atbeiſm. 
Liberty of Conſcience, and no Conſcience, are 
equally eſtabliſh'd Rules to bring in that Reli- 
gion. At this Rate 'twas fit to encourage Vice 
and Lewdneſs, rather than ſuppreſs it, if that 
were the Purpoſe of thoſe merry times, And 
King and Senators knew what they did; but 
as it hath happen'd, they ſhamm'd themſelves as 
well as the Nation, and God be thank'd we re- 
main Proteſtants ſtill at preſent „ tho' not all 
very ſober Ones. 


It muſt be ſeriouſly confeſs'd, that this Ex- 


ciſe hath advanced the Conſumption of our 
product, and kept up the Rents of Land: Ad- 
mitting that; Yet if this may be brought to paſs 
any other way, it may be worth a Conſidera- 
tion; as by Tranſportation of Mault or Beer, 
that we might ſupply our Neighbours with our 
tempting Ingredients of Drinking and Tippling 
Commodities as they have us and do ſtill co a high 
degree of Expence. The 15 Car.2. was made 
for Encouragement of Tillage, as the preamble 
ſpeaks ; and whereas Barley and Mault might 
be tranſported by that Act at 28s. per Quarter 
why may it not be enlarged to 30 Cc. and 
the ſubſidy of Tornage and Poundage wich it (if it 
will bear) or reduced in price according to 
Circumſtances at Home, as by an Ad of William 
and Mary. If our Neighbours, as ſome of them 
are, would be perſwaded to be as fond of our 
Liquors as we are of theirs, But for my own 
part, I know not in what Meaſure our Markets 
abroad take off theſe Engliſh drinks, and muſt 
acknowledge this matter lies out of my way of 
Obſervation; yet this I know, that we have 


too 
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too many Alehouſes, and many of them not fi 


to be allow'd in any Reſpect; And that tis 


almoſt impoſſible to ſuppreſs them in this Nati- 
on, where we betray one another in all Con- 
cerns of the Publick: A Juſtice of Peace can't 
be Judge of the Number of Ale-Houſes in his 
own Town, nor regulate any Diſorders therein, 
as Affairs are now manag'd; if he denies an 
Alehoufe-keeper a Licenſe, he ſhall go and get 
a Surreptitious Licenſe by Miſinformation , or 
Surprize,from two other Juſtices out of the Divi- 
ſion; or perhaps the Neighbouring Juſtices of 
the ſame may grant it in Contradiction of Party. 
And an Alchouſe-keeper ſhall by virtue of ſuch 
Licenſe ſet up under the Noſe of a Juſtice of 
Peace, and in Contempt and Defiance of him 
and of his Majeſties Laws and Authority. This 


is true to my certain knowledge in Practice, 


but is ſuch an Aﬀeont to Authority, that it would 
never be endured in any Nation under the Sun 
but only in England: And Iconceive a Remedy is 
fit to be provided againſt this notorious abuſe, vix. 
That no Juſtice of Peace ſhall grant any Licenſe 
out of his Hundred, nor within it without the 
Concurrence of the next Juſtice of the Peace, or 
his Reaſons firſt known againſt ſuch Licenſe. 
But to conclude with Ale-Houſes in general, if 
it be practicable to propoſe any Equivalent either 
by a dry Exciſe on Malt, or Tranſportation 
Wet or Dry, there cannot be a worſe Expe- 
dient in all the Conſequences, than the preſent 
Eſtabliſhment. However *tis reſolved in our 
Law- Books that the King's Honour is to be pre- 
ferr'd to his profit; and in Scripture, that Godli- 
nels is to take place of Gain, when 'tis not the 
ſame: So that if ever we come to be in — 
2 : about 
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about Reformation of Manners, and cin recover 


a little Breath from War, after this Branch of 


the Revenue is diſincumber'd, It will becomethe 
ſetled wiſdom of a Parliament to take it into 
their ſober Thoughts. 


I ſhall not inſiſt on all the particular Occa- 
ſions where in a King of England may ſtand in 
need of his Common Council, and, as is faid,ought 
to Demand it; as in Peace, War, Marriage, and 
other Treaties and Alliances: The Rule in the 
Reign of Edward the Firſt, generally reputed as 
wiſe a King as any in Engliſʒh Chronicle, was, 
Quod Omnes tangit, ab Omnibus approbetur, And 
his writs of Summons perſued that Rule. 
Edward the Second his Son conſulted with his 
People in his firſt Year, pro Solemnitate Sponſalium 
& Coronationts. (And Mexzerey informs us, 
that the French intermedled in the Marriages of 
their Kings about the ſame time) In his Sixth 
Year, Super diverſis negotiis ſtatum Regni & expe- 
ditionem Guerre Scotia Spectaliter tangentibus : the 
like in his Eigbib. In his Thirteenth about the 
French having invaded Gaſcoin, and in the Six- 
teenth ad refrænand Scotorum Obſtinentiam & Mi- 
litiam. Edward the Third in his firſt Year before 
he would reſolve whether Peace or War with 
the Scotiſh King, ſummon'd his Peers and Com- 
mons ſuper pramiſſis tractare & Conſilium im 
dere: The Chancellor in the Fifth Year declared 
from the King, the cauſe of that Aſſembly, and 
that it was to Conſult and Reſolve, whe- 
ther the King ſhould proceed with France 
for Recovery of his Signiories by Alli- 
ance of Marriage, or by War; and whether to 
duppreſs the Diſobedience of the [ri he ſhould 
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paſs thither in perſon or not: But I perceive I 
am entring on a Narrative againſt my Reſolution ; 
this may ſerve for a Touch of theſe matters. In 
ſhort, ſo it was throughout all the long Reign 
of that great King and all the other Reigns of 
our beſt and wiſeſt Monarchs; for Evidence 
whereof I refer the Reader to Sir Robert Cotton, 
and his Quotations. They ſcarce made a ſtep 
in any Affair of Moment without Adviſing with 
their Parliaments. So did the Kings of France 
formerly alſo: when a King of France undertook 
any Expedition, the Lords held up their Hands 
in token of their Aſſiſtance which they promiſed 
him ; *tis true, Peace might be made without 
them, but. War could not ; And there might be 
ſome Reaſon for this Difference, for Peace coſt 
the People nothing, there was no Charge inci- 
dent upon that, and therefore it did not concern 
them ſo immediately: But here with us even 
ſuch Treaties as thoſe with France more Particu- 
larly, have been perus'd and ratified by the pre- 
lates, Nobles and Commons. And 'tis one 
Symptom of the Age of the Houſe of Commons 
here, That their Council in War muſt be as old 
as ſupply, beginning with them: For a King could 
make but a Poor Figure of a Hero, by himſelf, 
without their ſubſequent Aſſiſtance, or when it 
was precarious afterwards; therefore neceſſary 
that they ſhould be conſulted previous to his 
Reſolves in that Caſe. I may mention here but 
dare not inſiſt on it as a Parallel Caſe, that no 
Roman Conſul, although he had general Autho- 
rity in the Armies, did ever Treat without Ad- 


vice of the Senate. 
I ſhall 
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I I ſhall not take upon me to Coͤnũder à King e 
of England as Head of the Church nor much 
intermeddle with the Court of Conencation::ithe © © -- 
Gentlemen whole immediate Concern and Buſs 
nels it is, are deeply enough engaped on that 
Subject. They would do well to proceed as 
cautiouſly, and alſo with as little Heat as may 

be, when they Conſider the Act of the 25th of 
Henry the Eighth, which was intended to keep 
them Cool, and in good Temper: And they need 

not take that pains to enlarge their Antient Ju- 
riſdiction, after that Law, and thoſe of Queen 

Elizabeth and King James the Firſt.” And after 

they themſelves in their own Convocations have 

ſo often acknowledged the King their Supreme 

Head. I think it paſſeth for undeniable Autho- 

rity, that the Clergy was never Aſſembled, nor 

call'd together at a Convocation, but by the 

King's Writ; and that they could never Aſſem- 

ble themſelves without it: And that generally 

Kings have had a Hand over them: And they 

have been oftentimes commanded by their Writs 

to keep themſelves within their Sphere, and to 

deal with nothing that concern'd the King's 

Laws of the Land, his Crown and Dignity, his 

Perſon, or his State, or the State of his Council 

or Kingdom : There are Inſtances of this Re- 

ſtraint as carly as Henry the Third, and Edward 

the Firſt. And Edward the Third, and other 

Kings have ſometimes put Superviſors over them, 

and appointed Commiſſioners to fit with them at 

the Convocation, and to have Conufance of 

ſuch things as they meant to eſtabliſh, that no- 

thing ſhould be done in prejudice to the King, 

or his State, or the State 1 Kingdom. IT heir 


Juriſdiction is known in Hereſies, Schiſms and 
other 
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other meer Spiritual and Eccleſiaſtical Cauſes, 
when they proceed juxta Legem divinam & Ca- 
mones San. Eccleſiz : But tis reſolved with great 
form ality in the Second Year of King James the 
Firſt, by all the Judges, and many of the Nobi- 
lity, where the Archbiſhop of Canterbury and the 


. Biſhop of Londen were preſent, That the King 


hath the ſupreme Eccleſiaſtical power, and that 
He without Parliament might make Orders and 
Conſtitutions for the Government of the Clergy, 
and might deprive them if they diſobey'd : But 
that they could not make Conſtitutions without 
the King. And who knows but this may be all 
for their Advantage? One Convocation Do- 
ctrine produced upon the Stage is enough for 
one Age. It may be imagin d how far they 
would advance the Reputation of Religion by 


what we ſee of their publications without Doors. 


The Spaniards have a Proverb, which in Engliſh | 


is, God defend as from cur Selves. No Body can | 


hurt the Eccleſiaſtical Power, no more than the 
Temporal, unlefs it be their own Diviſions. 
To confirm this Obſervation, let them peruſe 
the Dialopuebetween the late Biſhop of M. and 
Mr. L. and S. againſt S. And conſider whether 
thoſe Books have not more injur'd the Credit of 
Church-Authority, than thoſe other of T--d or 
A.- fo much complained of. Emendemus noſ met 
ipſos, was a good Concluſion upon ſuch an Occa- 


ſion. | 


Neither ſhall I adventure on a deſcription of 
the perſonal Qualifications of a King of England: 
There are ſeveral required as neceſſary in 2 
Prince, in his Duty to himſelf, and conduct to- 
wards his People, not ſuck as Machiavel inſiſts 
upon, for Trick will never paſs with Engi 

Stomachs, 
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stomachs, eſpecially not in a learned Age 
amongſt enlarged Underſtandings; tis fincerity 


only, and generous open Dealing, that obliges 


Engliſhmen to dedicate and ſacrifice their Lives 
and Fortunes for the Service of their King, and 
ties them to Him beyond all Obligations of Art. 
But I do not preſume to give Advice to Crown'd 


Heads, nor to form Characters of Princes: 1 


know none at Home or Abroad, but only in Story 


and by Report, or by Sight; but have no oppor- 


tunity of looking into them, and know nothing 
of their Councils, only by the Effect: There- 
fore ſnall haſten to what is my proper deſign, and 


ſomething more within the Compaſs of my 


Obſervation; and ſhall conclude this Article; 
with an Idea of a Prince deliver'd to us by Me- 
xeray in the Character of Charkmain, which, if 
a pattern not exactly fit to be follow'd, is at 
leaſt an Example, which will do none of them 
any Hurt. He was Humane, Courteous, and 
Liberal; Active, Vigilant, Laborious, Sober, 
tho Faſting was prejndicial to him: An Enemy 
to Flatterers and Vanity; who hated Huffing 
and new Modes that were ſtrange, cloathing 
himſelf very modeſtly, unleſs it were upon ſome 
publick Ceremonies, where the Majeſty of a 
Kingdom ought to appear in their Sovereign: At 
his Meals he made ſome read to him the fliſtory 


of the Kings his Predeceſſors, or ſome Works of 


St. Auguſtin; took two or three Hours Repole 
after Dinner, and roſe three or four times inter- 
rupting his Sleep in the Night; Heard all Com- 
plaints, and did Juſtice at all Seaſons, even at 
the time of his Drefling himſelf. The Spring 
and Summer he ſpent in War; Part of the 
Autumn in Hunting, the Winter in Councils, 
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and the Vilnagement of his — Some 
certain Hours, both of the Day and Night, in 
the Study of Learning, as Grammar, Aſtro- 
nomy, and Theology: And, in Truth, he was 
one of the moſt Eloquent of that Age (the 
Works he left behind him are an undeniable 
proof thereof.) With all this, Clement, Merci - 
ful, Charitable, who maintain'd the Poor even 
in Syria, Egypt and in Africa; who employ'd his 
Treaſure in Rewarding Soldiers and Scholars, 
in building publick Structures, Churches and 
Palaces; Repairing of Bridges, Cauſeys, and 
great Roads; making Rivers Navigable ; filling 
Sea-Ports with good Veſſels ; Civilizing barba- | 
rous Nations, and carrying the Honour of the 
French Nation with much Credit and Luſtre into 
the remoteſt Kingdoms: And who above all other 
things, had the greateſt Care to regulate his 
People with good and wholeſome Laws, and 
bent all his Actions and Endeavours to the wel- 
fare of his Subjects, and the Advancement of ; 
the Chriſtian Religion. This may ſeem in part 
an old-faſhion Character: Is not Vertue it ſelf | 
Antique? However, a King who will be pleas'd | 
to Copy after him, may not be aſham'd of this 
Original: For David, who, we are told, was 
the Beſt of Kings, and Solomon the Wiſeſt, could, 
both together, ſcarce make ſuch another. 

A King of England is to be ſurvey'd in his 
Magiſtracy and Courts of Juſtice: *Tis here he 
appears in his Adminiſtration intelligible to his 
People. This is mark'd as the beſt part of the 
Character of Charlemain : This is the true Office 
of the Father of his Country, and the beſt Mea- 
fure of Government and Subjection. here a Prince | 
preſerves the Conſtitution, the Conſtitution will preſervs 

Hs : 


. 
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/ .,.of England, Confider'd. 
Him: And Rowever any delegated Juriſdiction 
may be varied in Form, tis his Duty to maintain 
it in Subſtance. All the world knows, that Courts 
of Juſtice have been introduc'd , eſtabliſh'd , 
changed or abrogated by Acts of Parliament; 
and in the lateſt time of Memory with us, the 
Star. Chamber hath deſervedly undergone that 
Fate in the 17:5 Year of King Charles the Firſt : 
Tho? ſome are apt to think and ſay, that exor- 
bitant Power in ſome caſes is not yet repealed 
in Effect, but ſtill remains in part in the King's 
Bench; or at leaſt that the Office and Buſineſs of 
that Court ſurvives, and ſtands divided between 
the Council. Board and King's-Bench , except on- 
ly in the manner of Proceſs: There have been 
ſome Authors who have made bold to attack 
thoſe great Courts of Weſtminſter with Freedom 
enough ; That, to their ſorrow, they do know, 
but with what Strength of Reaſon upon the 
merit of the Undertaking, that, I believe, they 
will never know, nor be ever made Judpes 
of it. Be it how it will with thoſe Superior 
Courts: But the King is beſt known in the 
Country, by Courts in the Country, where 
Juſtice is adminiſtred and diſtributed to Eis Sub- 
jects at home: tis the Opinion conceived of his 
Adminiſtration below, which ſupports his Credit, 
and preſerves his Strength of Authority united, 


and inviolable. 


Therefore I ſhall begin my Obſervations with 
his principal Juriſdiction in the Nation at large, 
as it ſtands there devolved upon a ſubordinate 
Magiſtracy in the Courts of Juſtices of the Peace. 
And Sir Edward Coke himſelf, who was Chief 


Juſtice of the King's-Bench, that Supreme In- 
| G 3 quidtion, 
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vifition, ſays, That the Court off uſtices of the 
| pay ſuch a Form of ſubordinate Govern» 
ment, for the tranquility and quiet of the Realm, 
as no part of the Cbriſtian World hath the like, 
if the fame were duly executed; which was a 
Favour of an Acknowledgment from him in 
that Station, and ſomewhat more than thoſe who 
have face in his Place within time of Memory, 
have by their Behaviour ſeem'd willing to al- 
low. But if it be indeed ſuch a Form, tis worth 
an Enquiry, whether it be kept up to it, and 'tis 
pity ir ſhould loſe it's uſe for want of a 
little Management. 


J ſhall firſt Conſider this Court in the Number 
of Juſtices : By 34.Edw.3. There ſhall be aflign'd 
in every County for the keeping of the Peace, 
One Lord, and Three or Four of the moſt Wor- 
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thy of the County, with ſome Learned in the 
Law, Cc. per 12. Ric. 2. c. 10. In every Commil- 
ſion of the Juſtices of Peace; there ſhall be aſ- 


ſign'd but fix Juſtices, who ſhall keep their Seſ- 
ſions every Quarter at leaſt, per 14. Ric. 2. c. 11. 
that in every County be aſſign'd Eight Juſtices 
of the Peace: per 2. Hen. 5. Stat.2, c. 1. Juſtices 
of the Peace thall be made of the moſt ſufficient 
Per{ons dwelling in the ſame County, by the 
Advice of the Chancellor and the King's Coun- 
Ci), This act doth not enlarge the Number, but 
directs only the Qualities of Juſtices of Peace, 
and manner of appointing them : And no Sub- 
ſequent Act of Parliament in any Reign doth 
potitively encreaſe that number, tho* many. do 
the buſinels ſufficiently. What then is the mean- 
ing that ſo many are nam'd in every County at 
this Gay ? It's faid the Laws and Statutes are be- 
| come 


A 


and not in their Heads, and every Juſtice of- 
peace was to take his Share of the Burthen of 
Laws on his Back; but otherwiſe Sharing of 
Acts of Parliament in Men's Underſtandings is 
ſomewhat unincelligible. Mr. Lambard taking 
notice of the Act limiting the Number of Juitices 
of Peace by 15. Edw. 3. and that the Number 
did not ſuffice, i. e. two or three, and that by 
the 34th of the ſame King it was farther pro- 
vided, that in every Shire three or four, and 
ſome Learned in the Law ſhould be aflign'd, 
ſays, as it falleth out many times, that evil Ex- 
amples do follow good Laws, ſo here it came 
to paſs that whileſt the Parliament provided an 
increaſe of Officers to reſtrain Offenders, Am- 
bition ſo multiplied the number of Juſtices, that 
it was afterwards high time to make a contrary 
Law to diminiſh 'em: And therefore by the 
Statute of Rich. 2. it was prohibited that there 
ſhould be any more than Six Juſtices of Peace 
ia any Commiſſion: and for the better reſtraine 
of this increaſe of 'em in time to come, it was 
alſo then farther enacted, That no Aſſociation 
ſhould be made to the Juſtices of Peace, after 
their firſt Commillion, 12. Ric. 2. c. 10. which 
Law, altho' it be not abrogated to this Day, 
yet it was long ſince eluded by making of new 
Commiſſions that had more new Juſtices thruſt 
into them. Mr. Lambard One hundred Years 
ſince, complain'd of the exceſſive Number of 
Juſtices overflowing each Shire: His modeſt Con- 
cluſion of that Chapter, had almoſt check't my 
attempt of exhibiting Reaſons for the reducing 
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Argument and mighr paſs, if the Volumes of 
Statutes were to be carried on their Shoulders, 
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BY the Number now. la the laſt Paragraph, he 
s, to diſpute whether it be pow better to have 


many or few Juſtices of Peace in each Shire, is 
a noble Queſtion, worthy of an higher Conſi- 
deration, and therefore it becometh not him to 
enter into it: Nevertheleſs it muſt be diſputed 
one time or other, and never more ſeaſonably 
than at preſent; and therefore with humble 


Submiſſion to thoſe higher Conſiderations , I 


ſhall offer my Thoughts, Becauſe I think it in 
the firſt place my Duty, if it be only that others 
may improve 'em. And firſt, I conceive, that 
the Number of Volumes of Acts and Laws with- 
in the Conuſance of Juſtices, which ſome pre- 
tend to be an Argument for this great number, 
is a Jeſt of an Argument as I take it, and is 
directly an Argument againſt it. It will, I believe, 
be admitted to me, that every Individual Juſtice 
of Peace ought to underſtand all the Laws which 
concern his Office any way, and to comprehend 
the whole body of Acts and Statutes, ſo as to 
be able to do Juſtice on every occaſion, and 
that if there be any Juſlices who do not, they 
had better be left out of the Commiſſion than 
put in. I ſuppoſe it ought alſo to be agreed wp; 
(or elſe tis trifling with Laws) that ery Juli 
of Peace ſhould appear and do his Duty punctu- 
ally, when, and as often as any Act of Parlia- 
ment requires him, without a Juſt and Reaſon- 
able Excuſe, and on this Suppoſition moſt 
Acts of Parliament inflit a penalty upon his 
neglect. And for this other reaſon from the 
argument of Experience, becauſe therie' is in the 
obſervation of the Conſtruction of Statutes, ſome- 
thing to be learn'd from the Courſe of Courts, 
Proceedings, Rules and Orders, neceſſary to be 
15 "BF under— 
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method will be much at a loſs, defective and 
unready in the Adminiſtration, and doing his 


part of Juſtice. Theſe things pre-ſuppos'd ; let's 
ſee how far many of this vaſt Number of Juſtices 
in every County can be preſum'd to entitle them- 
ſelves by coming into theſe Neceſſary Qualifi- 
cations, and whether they are not otherwiſe to 
be ſtruck out and rejected: For no Court of 
Record, no Court of Judicial Proceedings; 
in Truth, no Court at all, ſhould conſiſt of any 
Perſons or Judges who have not a compleat Un- 
derſtanding of all matters and cauſes within 
their Sphere of Juriſdiction. I ſhall divide the 
Juſtices of Peace into Gentlemen of Pleaſure, 
and into them of Buſineſs ; for the Firſt will no 
more neglect their Affairs, as they think em, 
than the Latter, in their reſpective Seaſons. -Can 
it be imagin'd that either of them will, or can 
allot ſo much. time as is requir'd to the Study 


and application of that prodigious extent of their - 


Authority and Adminiſtration, exercis'd among 
a confus'd number and variety of Laws relating 
to their Office? *Tis not an ordinary Apprehen- 
fiom, Judgment and Memory, even with an ex- 
traordinary diligence, can digeſt and retain all 
thoſe Acts and Laws for uſeful Practice: I may 
ſay, one Third part of the Juſtices in every Com- 
miſſion, are above this drudgery, or not ſuffici- 
ently at leifure, and another Third not equal to 
it: Diverſion and Ceremony have too great a 
Share in the Thoughts of the former, and their 
Callings or Country-Afﬀeairs engage the latter 
with a ſetled bent and attention in almoſt a con- 
ſtant Occupation. What is the conſequence of 
this? Expericnce, too manifeſt Experience ſhews : 
cn HED That 
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| That the ſerious publick ſervice of the Country 
is neglected, and our Adminiſtration expos'd to 


Reflection and even Trifle : All aur Acts of Par- 
liament ſo wiſely provided to ſerve all occaſions 
of Juſtice, and ſo well calculated to preſerve the 
Peace by preventing diſorders, ruſt through dif. 
uſe, or loſe their Reputation by ill management, 
and our Laws at length become a jeſt in their 
very Creation. 


Mr. Dalton gives us Four Eſſential properties 
(as he calls em) to be requir'd in Magiſtrates 
and Juſtices : wiz. Firſt, Ability; Men of Ability 
in Body and Eſtate, [he ſhould have ſaid, And 
Mind alfo,] and of Courage for the Truth, and 
in the Truth: ¶ He might as properly have made 
theſe two] Secondly, They muſt be Men fear- WR 
ing God, not ſeeking the Place for Honour or 


Command, nor reſpecting Perſons , but the 
Cauſes, [here agen his Comment hath ſplit his | 
Topick. | Thirdly, They muſt be Men dealing 
truly, ſearching out all the Truth, and hating 


Covetouſneſs. [This alſo I take to be no ſingle | 
Character.] Fourthly, They muſt Judge the 
People at all Seaſons, uſing all Diligence in 
hearing and ending Cauſes, and not to negle the 
Publick for private Employ ments or Eaſe; and he 
quotes Scripture for this laſt: But ſhew me any 
Judge that doth apply himſelf to the Exerciſe 
of all theſe fine Qualifications for nothing, who 
1s not very Rich, hath no Wife nor Children, 
nor other Affairs of the world upoa his hands, 
and I ſhall queſtion his Underſtanding, which 
is none of Mr. Dalten's Properties, but yet as 
good and as neceſſary as either of them. U like 


Mr. Lambard's Parliamentary Qualifications, as 
he 


1 of England, Conſider d. i 
he ſays, much better, not oaly becauſe ſhorter! + 
by one, but more comprehenſive in fewer Words; 
He tells us, That our Parliaments intending to 3 
make the Juſtice of Peace an able Judge, do re- 
quire that he comes tu::4th'd with three of the 
Principal Ornaments ot a Judge, vis. Juſtice, 
| Wiſdom, and Fortizude ; For to the fame do the 
words, Good, Learned and Valiant fully amount; 
and in other places Meulix waliant, which he 
Engliſhes moſt valiant. This laſt may be a good 
Ingredient, and ſeems to be fo: And yet I 
know a certain Juſtice of Peace, of the long 
Robe too, who not long ſince, in a Court in 
Weſtminfer- Hal), was ſtil d the military Juſtice 
from the Bar, and reprov'd and threatn'd at the 
Bench to be proſecuted by an Information, who 
took only his own Servants to defend him from 
being beaten, as was attempted, and went to re- 
move a moſt notorious Riotous Force of a parcel 
of lewd and deſperate Fellows, men arm'd with 
Fire-arms loaded and preſented at him, by vertue 
of the Statute of 15. Ric. 2. c. 2. and upon com- 
plaint of a Lady to him as next Juſtice of Peace, 
and remov'd it only with the appearance of force 
without bloodſhed, tho not without danger; 
the ſaid Juſtice's Record was founded expreſly 
on the ſaid Statute of Ric. 2. and he juſtified by 
| that Law; yet he was told from the Bench, that 
he proceeded upon the Statute of 8. Hen. 6. 
which was deni'd by the Juſtice, and ought not 
to have been averr'd by the Judge, againſt the plain 
Record of the Juſtice: Beſides, the forcewas ſuffi- 
ciently prov'dand admitted in Court; yet after all, 
the Juſtice of Peace was again check d for remo- 
ving it: Hard Caſe! what had been ſaid, what 
had been done to Him on the other hand if he had 
not 
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not endearouf to remove it? as it was mani. 
ſeſtly and without excuſe his Duty! For the firſt 


Act ſays, Upon complaint to one Juſtice of Peace 
of any forcible entring or holding of Poſſeſſi. 


on, &c. That the ſaid Juſtice take ſufficient 


power of the County, and go to the place where 
ſuch force is made, and if he find any that hold 
ſuch place forcibly, &c. They ſhall be taken and 
put in the next Goal, there to abide convict 
by the Record of the ſaid Juſtice, until they have 
made Fine and Ranſom to the King. [The Ju- 
ſtice purſued this Statute. ] This the Juſtice did, 
and this was all he did, in the very words of 
the Statute, and upon this Act alone: And yet 


the ſaid Riotors, when they were remov'd to the 


Court above, were firſt Bail'd upon their own 
Evidence againſt the Juſtice below, and only 
their own (tho' there were 500 Indifferent Per- 
ſons preſent, who ſaw the force and the re. 
moval) and upon their Appearance a ſmall Fine 
ſet upon em for that notorious Force and inſo- 
lent Riot, in contempt of Law and Breach of the 
Peace, afterwards diſcharged and ſent down in 
Triumph, and a Re-reſtitution awarded by the 
Court, on pretence and ſuppoſition (forſooth) 
with anAverment contrary to the Record of the 
ſaid Juſtice (which was admitted by the Fine) 
that he had proceeded upon the Statute of 
Hen. 6. and Awarded a Reſtitution before, which 
was falſe in Fact, abſurd in Imagination, and impoſ- 
ſible upon the Record, which plainly ſpoke and ex- 
preſs d the whole proceeding and conviction to 
be upon the ſingle Act of Ric. 2. Beſides, when 
a juſtice of Peace, as in this caſe, has two Statutes 
before him , and his choice upon which he will 
proceed,and his Record declares his Election: No 

Judge 
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Judge abRecord/fnot the Highbfl, ongiit.co-ell 
another Judge of Record, that he proceeded uph 


on the one Statute, when he had told him be- 


fore he proceeded upon the other. The conſe- 
quence will no doubt be, that upon Removing 
a force, the other ſide and Party will reſume the 
poſſeſſion 3 but What is this to an actual Reſti- 
tution, where a Jury muſt be impannel'd upon 
the later Act, and where there is not a Tittle 
mention d either of Sheriff or Jury in the Re- 
cord of the Juſtice upon the firſt Statute? Such 
Contradictions and Reflections from Judges 
above, are equally againſt Law, and good Man- 
ners, and not to be ſuffer' d in converſation 
amongſt Gentlemen out of a Court. So that 
tis not always Underſtanding, and all the other 
Qualifications mention'd, which yet that Ju- 
ſtice is not ſo vain as to pretend to in a degree 
beyond the common forms, can always fave 
him harmleſs from Reproach and Cenſure: But 
after all, there is no Majus or Minus in Under- 
ſtandings as to matters of narrow Compaſs : 
Every Countryman knows that three and two 


make five, as well as the deepeſt Mathematician. 


And if a man bred up to the Law, is not ableto 
acquit himſelf againſt ſuch Animadverſions upon 
a plain, ſingle, old-faſhion'd Act of Parliament, 
but muſt be born down by ſuperior Judges at 
this rate, what muſt Gentlemen at large of a 
common Education expect in theſe days of ac- 
cumulated Laws, where it was taken as an Of- 
fence in Court, that the Juſtice ſhould ſay, and 
tell 'em, he cbuld Write and Read, and pre- 
tended to fathom a Statute ten Lines deep? 
This is not intended for Reflection, but neceſſary 
Juſtification only to thoſe who can't bear Con- 

tradiction, 
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tradiction, of Oppoſition in another phce; - the 
caſe no doubt will be publiſh'd in Reports, Title 
Re. reſtitution with an Jnprimatur by the Judges. 
Between ——— and And ſuch a Juſtice 
by name was accus d of indirect proceeding, and 
perhaps it will be ſaid, defended himſelf but 
poorly, and was in the wrong, and ſtood cor- 
rected, &c. Now this may ſerve for a Counter- 
Report to thoſe who may happen to read both 
Books, and is left to an indifferent Reflection: 
For every Country Juſtice ought to ſtand upon 
his Honour as much as another Judge, and if he 
can, upon the Law- part alſo. But to return; 
if the Chief Juſtice Haſſiy in the beginning of 
the Reign of Hen. 7. thought it was enough to 
Load all the Juſtices in thoſe Days, with the 
execution only of the Statutes of Wincheſter and 
Weſtminſter for Robberies and Felonies, the Sta- 
tutes of Forcible Entries, the Statutes of Labourers, 
Vagabonds, Liveries, Maintenance, Embra- 
cery and Sheriffs; then (ſays Mr. Lambard) how 
many Juſtices think you may now ſuffice (with. 
out breaking of their Backs) to bear ſo many, 
not Loads, but Stacks of Statutes that have ſince 
that time been laid upon them? And our Sta- 
tute- Book is four times as big now as it was 
then, and how many will break their Brains or 
their Backs to bear that Magazine, as the French 
call it, of Law-Books of that fore now? Nay, 
how few will engage in the Toyl? 


The next Argument I ſhall take againſt-a 
numerous multiplicity of Juſtices, is, from the 
ſuppoſed reward of Wages and ſhares of Profit 
from Acts of Parliament. By the 12. Ric. 2. 


Juſtices of Peace ſhall have 4 a Day for Wages 
5 at 
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at the- Quarter Seſſionst per 14. Ric. 2. No Duke, 
Earl, Baron, or Baronet (tis the word in the 


Act qu.) was to take any Wages, which implies 
that the others ought to be paid: By Stat. 19. 
Hen. 7. Juſtices of Peace have power to Con- 
vic Oftenders in taking of Deer and Heron, 
and are to have the 10:14, part of the Forfeicures 
for their Labour and Pains : By the 57h. of Eliz. 
cap. 4. In conſideration of the Pains and Tra- 


95. 
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vel of the Juſtices of Peace, they are to have 


5s. per diem each, for every day they ſhall ſic 
in the execution of that Act, ſo that it be not 
any time above three days, &c. Mr. Marrow 
ſaies, that how many Commiſſioners of the 
Peace ſoever there ſhall be aſſembled at theſe Seſ- 
ſions, yet only Eight of them ſhall receive theſe 
Wages, becauſe at ſuch time as theſe Wages 
were firſt appointed, the Law did take knowledg 
and make allowance of Eight Juſtices, and no 
more: and he alſo maketh a doubt, whether it 
be not in the power of the Barons of the Ex- 
chequer to appoint which Eight, when more 
meet at the Seflions, ſhall have the Wages paid 
to em; upon which Mr. Lambard obſerves, that 
it would be ſomewhat hard to ficain that Statute 
ſo far as to give Wages thereby to ſo many 
Juſtices as be now in theſe days in every Shire, 
and would be preſent at the Seſſions. The Sta- 
tute of Labourers allows it to all without li- 
mitation ; but certainly the Barons have only 
power to make the allowance to the Sheriff, and 
not of preference by nomination or dire&ion 
what Juſtices ſhall receive Wages. As to he 
expedient now in practice, of laying it out upon 
a Dinner for entertainment of all the Juſtices, 
the Sheriff cannot that way now afford to find 
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of Juſtices. our of the Fines and Amerciaments 
dds the proceedings upon the Laws are now ma- 


naged , and the Wages were to be paid but 
rateably ſo far as the Fines did extend : But on 
the other hand alſo, the Juſtices are themſelves 
ſubject to Fines and Penalties for neglecting their 
attendance on the Execution of em: And I will 
be bold to ſay, If every Juſtice of Peace ſhould 
conſtantly and diligently attend on all Occaſions, 
which ſome Act or other requires under a Pe- 
nalty, not 50/. per Aunum would defray ſuch 
his expence upon a modeſt computation, beſides 
his loſs of time, and negle& of other buſineſs: 
And if a Juſtice of Peace do not always attend 
the ſervice, it were almoſt as well that he never 
doth it. Beſides, what reaſon is there in one 
Caſe, that the King ſhould loſe and be out of 
Pocket by the Eſtabliſhing a Court for the eaſe 
and advantage of the SubjeR, ( I ſpeak on ſup- 
poſition that the Sheriff ſhall be allowed for a 
Dinner fit for Gentlemen ) which well managed 
would ſupport it ſelf to both their Profits and 
Satisfaction; Or in the laſt Caſe, that private 
Men of ordinary and moderate Fortunes, and 
having other Affairs of Advantage to follow, 
ſhould neglect their own private concerns, and 
apply themſelves to the publick at their own 
Expence and Charges, and trouble themſelves 
with the Impertinence of other Men's Follies 
and Miſcarriages, when perhaps they are ſuf- 
ficiently Embaraſſed with their own Circum- 

| ſtances at home? 8 
Another Objection, as I conceive, againſt 


the multitude of Juſtices, may be raiſed upon 
conſt 
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leaſt not equal and ſuitable : For I know not why+ 7 

| any Gentleman ſhould be obliged 'to keep thoſe 

| company in a Court, whom he would not think 

fit to keep out of it: Obliged to that in a Po- 

litick capacity, which he would avoid in a Na- 

tural State of Liberty and Choice. It is well 

known the multitude of acceſſions and additions 

to the Title, has generally defaced all Societies 

and Orders, and funk, by degrees, the Repu- 

tation of them. I might inſtance in Parallel 

Caſes at home, but to avoid offence I ſhall 

ſtep abroad : The Order of St. Michael in France 

was once an Honour that the beſt of the Nobleſs 

were for ſome time Fond and Ambitious of ; 

but at length the Number was fo enlarged, and 

by Men of ſuch ſmall diſtinction and character, 

that in the time of Henry the Third it came fo 

crouded ( with as improper a mixture as a Ter- 

ras-walk in the Tuilleries ) that Men of Honour 

deſpis d and avoided it; and, as tis ſaid, at 

laſt ſought it only for their Pages and Lacqueys. 

'Tis from this mixture, and unwary Iſſuing of 
Commiſſions for the Peace, or upon miſinfor- 

mations, (for *tis impoſſible for a Lord Chancel- 

lor or Keeper to have a juſt Account and Cha- 

racer of ſuch a Number of Perſons in fuch a 

divided Age, and Party-Repreſentation. ) Tis 

from ſuch a Hodg-Podge of a Compoſition, that 

the Countrey-Jultice derives his Pedigree from 

the Family of the Ciod- Pates and the Buſy's, &c. 

And becomes a ſubjet of Fool and Knave 

in Playes, and a chief Character in Comedy. 


But we ought to take notice at the ſame time, 
G that 
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that the Office is Wounded through the sides of 


the Officer; for whoever ridicules the Juſtice, 


ridicules alſo in the ſame breaths the Conſtitu- 


tion: for which conſideration alone, great Care 
and Caution ought to be had and uſed in appoint- 
ing and filling the Commiſſions of Juſtices of 
Peace; and certainly the thinner they were, they 
would be more within the compaſs of a ſteady 
management, by obſervation. Tis not for the 
Honour of the King to ſtand a Cypher, or im- 
proper Figure in Juſtice, by Repreſentation, or 
Perſon. 


There might beother Reaſons offered againſt 


a a multiplicity of Juſtices, but I ſhall only add 


this, that it obſtructs buſineſs and diſpatch, Eſ- 
pecially at the Seſſions. Many Heads may be 
good (if they are good) in conſultation for 
making new Laws; but few are ſufficient to 
ſpeak and deliver a Law made : The puzzled 
and flow of apprehenfion muſt be well informed 
too, before they can all club in Judgment, and 
that clogs the pronunciation of Juſtice, There 
is a common trick crepe into Court, I know 
not how, that Orders muſt be put to Vote on 
the Bench, in cafes too that are purely matter 
of Law, and upon conſtruction of Statutes : 
beſides that this takes up ſome time, it ſeems to 
have another ill conſequence, which is obvious 
enough. For Authority on the Bench is al! 
equal, how far diſtant ſoever their other Qua- 
lities may be ; and this, without offence, may 
be averred, that their knowledg in the Law is 
not altogether equal : And therefore all Rules 
upon ordinary Motions ought regularly to pro- 
czed from the Mouth of the Chair- man, with- 
out any prompted Interruption from either Cor- 

ner, 
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. 
ner, unleſs upon explainin 


rial Objectionꝰ to it, which may deſerve ſome 
further Conſideration and a more particular 
Debate; and the Reſolution is doubtful in Law. 
The Croud of Juſfices is as inconvenient ac 
the Board ( beſides ſhort'ning the Commons ) 
as it is upon the Bench: which makes ie look 
not like a Court, but a Convention; and with- 
out Rules, or Orders : They commonly divide 
into Cabals according to their Affections and 
Principles, and every body is full of ſomething, 
and affects to be conſiderable by eſpouſing, and 
carrying on ſome trifling cauſe or matter. 
Hence, when the thing is ripe, and they think 
they are prepared, half a dozen Caſes are put, 
and Queſtions propoſed from all ſides and quar- 
ters of the Table at the ſame time : This creates 
a buzzing noiſe and confuſion, ſo that not 
one thing is well heard ( if any thing were 
proper to be heard) at Dinner, which I can 

ſcarce agree to. | 
I am unwilling to mention another Inftance 
of the Inconvenience of too great a Number of 
Juſtices , but chat it is no News, and the whole 
Nation knows it to its Sorrow and Shame; that is, 
the Diviſion into Parties. Every Cauſe of almoſt 
every ſort is now become a Party-cauſe: A High- 
Conſtable or Petty-· Conſtable can't be removed 
or made by appointment there; or a Putative 
Father of a Baſtard charged without Favour or 
Faction interpoſing: there is Application to a 
particular Patron of a Party, by whom they 
hope to engage that fide, as tis called; this 
Unhappy Fancy goes yet farther, and follows 
etofe at our Heels, _ attends the Juſtices — 
2 ene 
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the Tavern at Night; it interrupts Converſation, * 
ſpoils the Harmony of Good Fellowſhip, and 
is an impediment to the laudable Cuſtom, and 
Round of Toaſting : One Health goes about 
perhaps on One ſide of the Table, and a contrary 
on the Other, and nothing but the Beſ can 
unite em. Beſides, it may be ſuſpected, if a 
Party-Cauſe comes into Court next Day, that 
the Juſtices will Vote on the fame ſide in the 
Morning, as they Drank on in the Evening. 

Yet after all, I am not againſt making as 
many Honorary Juſtices as you will; but I 
think, becauſe a Vote or an Addreſs deſires that 
Gentlemen of the beſt Qualities and Eſtates, 
ſhould be put into Commiſſion of the Peace in 


every County, therefore that all Gentlemen, 
of any Eſtate, (for the 200. per Annum com- 


puted to an enlarged value, would diſ qualify 


many of them now) Gentlemen who derive 
their Title only from being named ſo in a Poll- 
Bill, and can ſcarce pretend to Arms under 
the Latitude of the Herald's Office in modern 
allowance, ſhould be thruſt in, is an odd ſort 


of inference, and a little too much ſtrained. 


By Honorary Juſtices, I mean, perſons of the 
Beſt Quality in the Words of the Statute of 
Edward the Third, Beſt of the County, abſtra- 
ctedly, and Eſtates of the moſt advanced degree 


of compariſon: For the Words of 1. Hen. f. 
are the moſt ſufficient Perſons; Honorary Ju- 


ſtices, who ſhall not be obliged to attend the 
conſtant ſervice of their Country any farther 
than their Honour or their Zeal for Juſtice, or 
a Publick-Spirited and Generaus Inclination 
ſhall influence and lead them : Theſe may take 
as much , or as little of Drudgery upon them, 

or 
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or what ſhare of Buſineſs they think fit, in pro- 
portion to. their Capacities or Deſires. And 
this ſeems to Correſpond with the Original in- 
tent of the Inſtitution : For the Lords, &c. by 
the antient Statutes were excuſed their Atten- 
dance : But I would have the Quorum conciſe 
and narrow, of a certain limited Number, fic 
for Buſineſs, and always ready, on whom all 
the conſtant Fatigue of application ſhould de- 
pend. Theſe to be fixt and ſetled as the Judges 
in the Courts of Weſtminſter- Hall ; to be ſubject 
to ſtrict Penalties in caſe of any neglect of their 
Duty, without reaſonable, neceſſary Excuſe ; and 
to be entitled to a Conſideration and Reward on 
the other hand for their Labour and Pains. And 
if I might be Pardon'd an Innocent Ambition in 
offering ſomething which I think for the Service 
of my Countrey, I would attempt a Model of 
a Commiſſion of the Peace and Court of Juſtices, 
to reſtore the decay'd Adminiſtration, revive the 
Execution, which is the Life of the Law, and to 
retrieve the departing Honour of that Inſtitution. 

Solomon tells us, that the Throne i eftabiiſhed by 
Righteouſneſs, and alſo that Righteonſne/s exalierh a 
Nation: I take it here in the ſenſe of Lay- 
Juſtice, not as Divines, but Lawyers uſe the 
term, if it may be found in Law. 

I ſuppole it will be agreed to me, that there 
is a failure of Juſtice ac preſent, and that this 
hath been a Complaint in our Natioa for fome 
Ages palt, and is true even to a Proverb, That 
o Nation under ile Sun bath better Laws, 
nor executes them worſe: I doubt the firſt is 
no Argument of our Moralicy or Honeſty, but 
on the contrary Ex peſſimss Moribas oriuntur Op- 
tae Liges: But 1 am ſure the latter is an Evi- 
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| ation. I take it, it muft be farther alſo agreed 
to me, that the preſent Model of Magiſtracy 
is not like to reform the abuſe and miſapplica- 
tion : therefore the Danger, as well as the Va- 
nity of introducing another, or reſtoring what 
we have, is ſomewhat the Leſs. I ſhall take it 
for granted alſo, that the ſervice of the Seſſions, 
as well as out of it, is not attended at preſent 
as it ought to be, therefore that there muſt be 
ſome ſort of Obligation or other to enforce a 
conſtant, certain, convenient Number of Juſtices 
co preſerve the Face of a Court Uniform. The 
Author of the Moral Eſſay upon the Juſtice of 
Peace's calling, in his Obſervation of the Form 
and Antiquity of the Oath, and particularly 
that part of it, viz. And that Ye ſhall hold your 
Seſſions, &c. Breaks out into this Expoſtalation ; 
How they can anſwer it to God or Man I know 
not, who reſide in a County, or act as Juſtices 
of Peace in it, and yet never appear at any 
Seflions by the ſpace of many Years together, 
without any lawful excuſe or hinderance ; or 
thoſe who come and take the King's Wages, 
and before half the Buſineſs is done, betake them- 
ſelves to the Tavern, leaving Two or Three to 
finiſh and conclude it; fo that if any Contro- 
verſy ariſe, ic muſt be left to another time, or 
endeJ1 as it can, rather than as it ought : And, 
12 cruth, the Court is ſunk in its Reputation 
even to Contempt ; Infomuch that ſcarce any 
one will vouchſafe to look in at a Seſſions, 
bnt thoſe who have particular Buſineſs there; 
they paſs ic by as a trifling place, where only 
an Impertinent uſeleſs form of Juriſdiction is 
exerciſed, where no Man can improve his Un- 

| derſtand- 
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derſtanding , nor Inform his Judgment, and 
where nothing is to be Learn d. 4 
Hence I ſhall divide and diſtinguiſh Juſtices 
of Peace into Honorary, and Acting. The 
Commiſion, as I faid before, may be fill'd with 
as many Honorary Juſtices as ſhall! be thought 
fit, wich theſe 3 Statute-Epithets , 
Beſt , molt Sufficient , moſt Worthy , or Valiant, 
Cc. and their attendance on the ſervice may 
be Arbitrary as to General or Petty. Seſſions, 
and Monthly Meetings, &c. and the Subject 
alſo at liberty to apply for Juſtice to whom he 
ſhall think fic. I obſerved, no Act of Parlia- 
ment enlarges the Number of Juſtices above 
Eight, though very many and almoſt infinite 
are they which enlarge their Office ; not Ima- 
gining, as I conceive, that the way to advance 
the Authority, Reputation, or Uſefulneſs of 
the Court, was to advance a Throng upon the 
Bench. It may be ſuppoſed this extravagant 
Number of Juſtices is not created in reſpect to 
the Seſſions, but with relation to the diviſion 
of the County into Hundreds, for the Eafe of 
the reſpective limits: But there is no neceſſity 
for that neither; and this may be provided for 
otherwiſe by Circuits of a fewer number, who 
ſhall carry Juſtice in their Heads, and all that 
variety of Adminiſtration of Laws, much more 
to the ſatis faction of the Country, than by ſuch 
a confuſed variety of Juſtices, who are uncertain 
and unskill'd ; and very often make them follow 
'em home to little or no purpoſe. Beſides, that 
every body's Buſineſs is no body's; and many 
avoid the trouble of application to their Duties, 
becauſe they think there are enough to do it 
without em. Moreover, becauſe 'tis not rea- 
G 4 ſonablo 
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for the publick, without ſome Satisfaction; for 
No body was ever oblig d in that nature, but by 
Tenure or ſome other advantage, as the Founda- 
tion and Conſequence of Labour. And tis 
ſufficient in this degenerate Age, if men are true 
to a Truſt for profit, and diſcharge themſelves 
honeſtly at this rate,and are not guilty ofa Breach 
of Truſt repos'd in em, on this Rule of moderate 
Expectation, when they ate paid for true perfor- 
mance; and tis now accounted a ſufficient point 
of Honour not to forfeit it when under an Obliga- 
tion of worth, without the Knight-Erantry of Vo- 
luntary Encounters in troubles anddangers meerly 
for their Sake alone, and the empty pompous merit 
of a Reward in the Clouds. Therefore what I 
would propoſe, is,to Eſtabliſh a Quorum,who ſhall 
be oblig'd to a conſtant, regular Attendance, 
which may keep up a Figure of a Court of 


| Quarier-Seſſions, as well as in every Diviſion and 


Hundred, reſpectively, to be ready to anſwer all 


Occaſions of the Laws, as they provide for the 


Peace and Order of the Country in an even 
mutual courſe and form of Adminiſtration; and 
this is to be maintain'd by Penalties, and ſup- 
ported by Rewards, as all other Courts are, and 
ought to be; and this Originally was, and with- 
out which no Court of Judicature will, or can in 


| Reaſon ſubſiſt Long, but ſuch as are eſtabliſh'd 


in a New-Atlantis, and have their Eſſence only 
in Imagination. As to the Number of this 
Quorum of Acting Juſtices, we may take 
a rule of our Meaſures, from the Commilh- 
on in Mr. Lambard, directed 25. Edu. 3. to 
thoſe Eight perſons in Kent, no other ſubſequent 


Statute having ever given a Number exceeding 


Thar. 


{onable to oblige men to trouble and expence 
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That. And the only Objection againſt it per- 
haps now is, that it is an equal Number, and 
ſometimes may be equally divided; which 
is the ſame againſt all other Courts of chat ſet- 
Compoſition, and may poflibly fall out to be an 
obſtruction and delay of Juſtice by a ſuſpended 
deciſion! As Sir Edward Coke tells us in his Pre- 
face to the fourth Reports, in the King's-Bench, 
Common-Pleas, Exchequer, or Exchequer-Chamber, 
where all the Judges are aſſembled ; if Juſtices 
are equally divided no Judgment can be given. 
And in his Twelfth Report che fame , as the 
Caſe alſo happen'd in the Star-Chamber, where 
Eight Lords were preſent ſeveral Times. In 
dir Stephen Proctors Caſe, where no Judgment 
was given; where Two other Precedents are 
produc'd, one when in reſpect to the Lord 
hancellor's Opinion carried it, but this would 
no Rule in our Courts. Therefore, ſays 
Sir Edward Coke in his ſaid Preface, by Com- 
mandment I attended His Majeſty for Direction 
about his Highneſs's Affairs that concern'd the 
Duty of my place to proſecute : At what time 
[ well perceiv'd what Princely care His Majeſty 
had taken for Execution andExpedition of Juſtice, 
and that upon Conſideration thereof he found 
Two Impediments therein; one that in two 
Eminent Courts of Ordinary Juſtice, the King*s- 
Bench and Common-Pleas, there were four Judges, 
and many times in Caſes of great difficulty, the 
Judges being equally divided in Opinion in either 
Court, the matter depended long undecided ; 
for prevention of which His Majeſty in this 
term of St. Hillary, in the Firſt Year of his Reign 
added a Judge more to either Bench: As to the 
Court of Common Pleas, fee Dugdale's Origines 
h Furidiciales 
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| Turidiciales how the Number of Judges vary't. 


Tt ſeems, ſays he, that the certain fixing of this 
Court at Weſtminſter occaſion d much more Reſort 
thereto than beforz; for about the beginning of 
King Edward 2ds. Reign, there were ſo many 
ſuits therein, as that the King was Neceſlitated 
to encreaſe the Number of his Juſtices,who were 
to fit there, unto Six, which commonly were 
not above Three before that time, and ſo di. 
vided them as they might fit in two places; I 
can't ſay how, but certain it is that the Number 
of them was afterwards encreas'd ; for within 
Three Years following, viz. in 6. Edw. 2. there 
were Seven, tho' no more chan Six in any Year 
after of that King's Reign: nor in King Edu.z. 
till the 7th. Year of his Reign, and then Seven 
again, but in II. and 12. Edw. 3. Eight, and in 
Trinity Term, 14 Edw.z Nine; Howbeit after that, 
there were never ſo many, there being for the 
greateſt pare of the ſame King's, and King 
Rich. 2. but Five, and fo till, 1. Hen. 6. that they 
were again increas'd to ſeven : But that Number 
held not; for afterwards they were ſeldom more 
than Five, till 27. Hen. 6. and then Six, and fo 
the two enſuing Years; in 29. and after till 32. 


Seven, and then 8, in the 33d. and after 7. So 


alſo for good part of Edw. 4's. Time, but to- 
wards the end of his Reign no more than 
four; nor in all the Reign of King He». 7. 
But he obſerves farther, that ſome of the Juſtices 
thereof were alſo chief Barons of the Exchequer 
at the ſelf ſame time; tho' this matter is other- 
wiſe now, as we find in Dyer, and other Re- 
pou. If a Judge of the Common-Bench, &c. 
e made a Judge of the King's Bench, the Effect 
and force of the firſt Letters Patents are gone by 
the 
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the new Patent, and the Inferior Authority is x0 


taken away by the Superior; alſo the Autho- 
rity of the King's Bench drowns every other In- 
ferior Authority. For 'tis improper and imper- 
tinent for a man to reverſe his own Judgments: 
But in other Courts a man may have too ſeveral 
Powers and Authorities, Simal & Semel, as 
Juſtice of Peace, and Juſtice of Oyer and Ter- 
miner; yet 'tis ſaid he can't be Judge and Mini- 
ſter in one and the fame Court; but Sir Orlando 
Bridgman was Chief Juſtice of the Common E leat, 
and Lord Keeper together ; and fo was Sir Edward 
Little:on before, for ſome time, till Sir - 
Banks was made the former; fo that the ſame 
perſon (it ſeems) may hold two Judicial places. 
V. Dyer 159. Popham 28. 1. Sid. 338. Cr. Car. Goo. 
So that I conceive the Number of theſe Ouorum- 
Juſtices muſt be proportion'd to the Service of 


the Seflions 3 The Service of the Reſpective divi- 


ons, and the Service of the Court of Oyer and 
Terminer conſider d altogether, and may be alſo 
to the Commilſſion of - Gaol-delivery. As to the 
General Seſſions, I would have indiſpenſably to 
attend there five Juſtices always, and not to be a 
Court without ſuch a Quorum : And Others to be 
there alſo, without lawful impediment, to keep 
up a certain uniform face of a Court : As to 
Hundreds and Reſpective Diviſions, I think there 
ought to be one Quorum-man in each Hundred, 


for a principle and foundation of Buſineſs and 
Diſpatch for matters within the Conuſance and 


Determination of one Juſtice in the firſt place. 
And as for monthly Meetings and other Occa- 
ſions of matters determinable by two, three, or four 
Juſtices, according to ſeveral Acts of Parliament, 
He to pray in Aid of the Honorarv Juſtices of 

the 
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the Neighbourhood-Diviſion, or Diviſions 3 and 
in Default of their Con junction, to Aſſociate other 
Quorum-Men according to the Circumſtance of 
the Occaſion : and ſo to take their Turns inter- 
changeably, in aſſiſting each other in 2 mutual 
and reciprocal Round to Diſcharge the Country, 
and for the Eaſe of the People: For there is ſcarce 
any thing, wherein the Juſtices are prohibited 
acting out of their proper Hundred in other Di- 
viſions, tho' in Modeſty, they forbear to inter- 
fear, and do not intermeddle on Suppoſition, 
that there is an Overplus of Juſtices in each 
Hundred: Otherwiſe in Caſes of Neceſſity, 
they do meet, and act in other Diviſions belides 
that of their Reſidence; and it hath been Com- 
mon Practice, eſpecially in a late Reign. Nei. 
ther are the Acts of Parliament generally ſo 
ſtrait- laced or limiting, in point of time or place, 
as upon nominating Overſeers of the Poor at 
Eaſter, or within a Monch: So the Liſt of Sur- 
veyors for the High-Ways on the 3d of January, 
at a ſpecial Seſſions than to be held, may be 
return'd unto two or more Juſtices in or near the 
Diviſion of that County in which the pariſh 
lies: I think the following part of that Para- 
graph is repugnant, which ties the ſpecial Seſſions 
to be held within the Diviſion by Juſtices of 
the Diviſion, &c. and ought to be rejected, or 
alter'd and amended as to time and place; and 
it ſhouid be, as it is farther in the ſaid Para- 
graph, provided for levying the Forfeitures of 
Perſons nominated, refuſing or neglecting, by 
ewo or more Juſtices of the ſame divition or the 
Neighbouring Diviſion, and for nominating and 
appointing other fit perſons, &c. So that tis 
propos d, the Juſtices of every County, are to be 
propor- 
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che fame County all over England, and diſtri- 
buted reſpectively, and no more than are abſo- 
Jutely Neceſſary, agreeable to the firſt Inſtituti- 
on. Theſe may be ſomewhat of the Nature of 
Juſtices Itinerant within the ſeveral Counties, and 
what thoſe were heretofore in Office, viz. as Sir 
Edw. Coke acquaints us, they were Originally in- 
ſtituted for the good Rule of the Subjects, and 
for the Eaſe of the Countries: Their Authority 
was bythe King's Writ, in the Nature of a Com- 
miſſion; they had Juriſdiction of all Pleas of the 
Crown, and alſo of all Actions, real, perſonal and 
mixt, they rode from Seven Years to ſeven Years. 
Now per Stat. 27. Hen. 8. cap. 24. Muſt be by Let- 


ters-Patents under the Great Seal, and their Juriſ- 


dition was only ſuperſeded by the Cunning of 
the King's Bench: But as the power of Juſtices 
of Aſſizes, by many Acts of Parliament and 
other Commiſſions, increas'd, fo theſe uf ices- 
Itmerant by little and little vaniſh'd away: And 
'tis certain, fays he, that the Authority of Ju- 
ſtices of 4/ſize, Itinerant through the whole 
Realm, and the Inſtitution of Juſtices of 
Peace, in every County, being duly per- 
form'd, are the moſt excellent Means for the 
preſervation of the King s Peace, and quiet of 
the Realm, of any other in the Chriftian World: 
that is, ſay I, any Inſtitution of the ſame Na- 
ture now, well perform'd. What hinders then, 
that ſince this laſt Inſtitution, as is confeſs d, 
and is ſelf Evident, is not duly exerciſed, but 
alſo vaniſh'd by little and little, fome other In- 
ſtitution mixt like both thoſe, and in Imitation 
of that Itinerant Commillion and Authority, 
Jointly with that of the Peace, may. be eita- 
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bliſh'd or reſtored, reviv'd or introduced, for the 
better Preſervation of the King's Peace, and 
eaſe and quiet of the People? 2 
What Qualifications theſe Quorum-Acting Ju- 
ſtices ought to have, and how compoſed, may 
be partly obſerv'd from the Commiſſion men- 
tion'd in Mr. Lambard : I will name thoſe Com. 
miflioners here, that any perſon knowing the 
Families then of the County of Kent, and their 
Characters in Hiſtory, or Tradition, or any 
other County where Co-temporary Commil- 
ſions iſſued, may diſcover the Qualities intended 
and neceſſary ; And give Informations accor- 
dingly, what perſons ought to be put into Com- 
miſſion at this Day. That for Kent was directed 
to Robert Herle, Fobn Cobham, Robert Northwood, 
Ralph Framingham, Thomas Lodelow, Robert Vintar, 
Fobn Barry and Thomas Hartrego. By the 1ſt. of 
Edw. 3. Gardeins of the Peace ought to be good 
Men and lawful, no Maintainers of Evil, not 
Barretors in the County, nor Maintainers, &. 
By 18. Edw. 3. and 17. Ric. 2. Men of the beſt M8 | 
Reputation (Meulix Vailamz,) moſt Subſtantial I + 
and of moſt Valour, ſhall be aflign'd Keepers WM | 
of the Peace, By 34 of Edw.the 3. cap.1. In 
| 
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every County for Safeguard of the Peace, ſhall 
be aſſign d one Lord, and with him three or four 
of the Meults Vailantz moſt valiant men of the 
County, together with ſome ſages of the Law: 
By 12. Ric. 2. None ſhall be made Juſtices of 
Peace for any Gift, Brocage, Favour, or Af. « 
fection; nor any who ſueth by himſelf, or an 
other, privily, or openly, to be a Juſtice of Peace, 
ſhall be admitted to that Office; and after, no 
Steward of any Lord ſhall be aſſign'd in the 
Commiſſion of the Peace, But Juſtices of — 
0 
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ſhould be made of new in all places, of the moſt 
ſufficient Knights, Eſquires (tis not the Squire 
now makes the Juſtice, but the Juſtice makes the 
Squire) and Men of Law. By 2d. of Hen. 5. 
Juſtices of Peace (eſpecially thoſe of the Quorum) 
from henceforth ſhall be made of che moſt ſub- 
ſtantial, dwelling in the County, without taking 
any other dwelling in foreign Counties. except 
Lords, Juſtices of both Benches , Juſtices of 
Aſſize, the chief Baron, the chief Stewards of 
the Dutchy of Lancaſter, the King's Serjeant and 
Attorney: and by 18. Her. the 6. None ſhall be 
aſſign'd Juſtices of the Peace, if he have not 
Lands or Tenements to the value of Twenty 
pounds by the Year ; this excepts men of Law 
and good Governance; One may conjecture, if 
not demonſtrate, by Mathematical proof, chat 
20}, per Ann. then, was in improv'd value upon 
Rack-Rent, other Circumſtances of time confi- 
der'd, three hundred Pounds per Ann. now. 
As for ether Qualifications at large, you may 
find them in the old Books and Modern alſo, 
eſpecially in one publiſh'd Anno --84, by an Ano- 
nymous Author, entituled, the Juftice of Peace 
his calling, à Moral Eſſay, as he calls it; but 
wherein are comprehended , all the effential 
properties, Intellectual and Political alſo; a Book, 
as I think, worth every Juſtice of Peace's Read- 
ing: That Honour, Vertue , Learning and 
Judgment, all in the higheſt degree are Ingre- 
dients, which ſhould make up the Conſtituent 
parts of a Court of Judicature, is a principle of 
Eternal Truth in all Polities, and that every in- 
dividual perſoh, who is admitted into the Judg- 
ment. Seat, ſhould be endowed with theſe graces 
above and beyond his Neighbours, whom he is 
| | 0 
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to Judge, can't be doubted. *Tis this begets Re. 
verence and Submiſſion, gives a Reputation ſo 
Authority, and a Sanction to Laws. Solomon in his 
Proverbs ſays, The Lord by Wiſdom bath founded the 
Earth 3 and after, By Wiſdom Rings Reign and 
Princes decree Fuſtice: By Me Princes Rule, and 
Nobles, even all the Judges of the Earth, Tis as 
true on the contrary, that the defect of this 
Qualification caſts a Reflection and Reproach 
upon all Courts, and at laſt brings them into 
Contempt; and there is one Reaſon more extra. 
ordinary why all Judges ſhould be ſomething 
more than Ordinary, and that is, that we are 
arriv'd to a Learned and Cenſorious Age, wherein 
ſuch defects are ſooner diſcover d, to the dil. 
honour of the King, and the Adminiſtration; 
and conſequently to the Damage and Danger of 
the publick Government. And I will pretume 
to ſay on my own part, that no Court whatever 
is of more Eſſential uſe, Honour and Advantage 
to the Common- wealth, than this of Juſtices of 
Peace, well manag'd; nor of more fatal Miſ- 
chief to it, under a degenerate Compoſition of 
Magiſtracy. For all the Buſineſs of other old 
Courts in the Country, as Connty-Courts, Sheriffs- 
Turn, Court-Leet or View of Frank-pledge , and 
wherein ſpeedy Juſtice in former Apes, before 
and ſince the Conqueſt, uſed to be done and ad- 
miniſter'd in the Neighbourhood, and wherein 


Earls, Biſhops , Lords , Sherifts, Barons , and 


Men of the Beſt Quality in all Reſpects, ow'd 
and paid their Attendance for that purpoſe ; 
through neglect firſt, and diſuſe afterwards, are 
vaniſh'd, and almoſt extinguiſh'd, at leaſt in 
Credit, if not quite in Fact. All the Buſineſs of 


thoſe Courts is now fallen in, and devoly'd upon 
this 


e England, Confiderd, _. 


55 Court of Jaft ĩces of Peace, and there is no 


| Aung. or retrieving the uſe and dignity of the 


others, &c. and this is declining apace too; ſo that 
this Court, ſuch as it is, remains the only proper 
Court of Juſtice , wherein the King by His 
Magiſtrates can poſſibly preſerve the honour of 
his Crown, the Welfare of His Subjects, and 
the whole Body-Politick, ſafe and inviolable: 
For *twas the Policy of our Anceſtors to ſet u 
Courts of Juſtice, to ſuppreſs Faction and Dit 
order at firſt hand, in its firſt Motion, that they 
might give a check to the Ill Intentions of men, 
when they firſt diſcover'd themſelves, and cor- 
ret them in the infancy of Action. The de- 
ſigns of wicked and factious Neighbours were 
hereby diſappointed by an early Juſtice, and the 
Roots of all Diſcontent, Murmuring and Sedi- 
tion Cut up before they could grow great, or 
advance to aſſault or diſturb the Throne. And 
there appears to be a more than ordinary Rea- 
ſon in the Circumſtances of theſe times to eſta- 
blih and exert the uſe of this Authority. How 
careful then ſhould the King, ſhould a Lord 
Keeper, &. be, to preſerve this Spring and Cu:- 
— of Juſtice pure and unmixt, at leaſt unde. 
led? | 

After a Commiſſion thus (or to the like effect) 
ſettled and iſſu'd, and ſuch Court. eſtabliſh'd, 
I ſhould adviſe that all the Juſtices, as well ex- 
traordinary, or Honorary, as ordinary, or of 
Quorum, ſhould appear at every Quarter-Seſſims, 
if poſſible, tho' the former ſhould have no other 


Obligation than the Duty they owe to their 


Country. I know not, upon Second Thoughts, 
whether the Number of Honorary Juſtices ought 


to exceed that of the Acting, or Qucrum: Juſtices, 
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in any County ; for two Juſtices in a Diviſion, 
are in a Capacity of doing almoſt all the great 
neceſſary Service, which the preſent Affairs of 
a Hundred can require; and thoſe ſhould be of 
the very Beſt in every Superlative. Ar Seſſions 
the Appearance of theſe Extraordinary Juſtices 
would be of Uſe and Importance in ſeveral Re- 
ſpects; beſides the Reputation of their perſons, 
and Intereſt, it would be acheck upon the Pro- 
ceedings and Judgments of the Others, make 
them AR with more Caution, and often be an 
Aſſiſtance to em. And if a Lord-Lieutcnant 
(when the Government is pleas'd to make them 
of the Country wherein their Eſtates lye, for! 
believe tis to little purpoſe to make a Lord Lieu. 
tenant where he has no Lands nor Inrerelt) 
would vouchſafe his preſence ſometimes, no 
doubt it would advance the honour of the Jutif: 


diction : and if the Biſhop of the Dioceſs could 


think Juſtice and Peace worthy his Regard, ſo 
far as to look in too, now and then, ard take 
his place there (as formerly at the Sheriffs Tum 
the Biſhop, and Alderman, ot Earl, were to be 
preſent) perhaps it might give ſome Grace to 
the Solemnity; and this, whether they ſaid any 
thing in Court, or not, unleſs the Spirit movd 
em. As Kings uſed formerly to fit in the Kings 
Bench, but in his preſence Judgments and Orders 
were pronounc'd by the Judges. 


But after all, there muſt be ſome conſtant 
Figure of a Court; fome ſteady form of Judica- 
ture, to be applid to: And this can't reaſona- 
bly be expected without fome conſideration to 
be allow'd to the charge and trouble of Arten- 
dance, The Commiſſion requires Juſtices to 1 

ten 
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tend conſtantly, eſpecially ſuppoſes thoſe of the 
Quorum to be chiefly concern d: Ideo Vobis, & 
Cuilibet Veſtrum mandamus quod circa Cuſtodi um 
Pacis Ordinationum S tatutorum & Ommium & Singu- 
lrum cæœterorum præmiſſorum diligenter intendatis, &c. 
Now tis certain, that by all the Statutes which 
conſtitute Juſtices of the Peace, Sages of the 
Law, men of Law, learned in the Laws, were 
expreſs'd or impli'd as neceſſary to be aflign'd 
in the Commiſſion; and nor only ſo, but to be 
the Major part of it. Upon the 34. Edu. 3. 
cap. 1. in every County, for the Safeguard of 
the Peace, ſhall be aſſign d one Lord, and with 
him Three or Four of the Meuliz Vailantz with 
ſome Sages of the Law, which can't be anſwer'd 
in Grammar - conſtruction without Three or 
Four. The next Statute which was in the Nega- 
tire, that there ſhould be but Six Juſtices, with 

the Juſtices of Aſixe, ordain'd, That thoſe Six 
ſhould keep their Seſſions in every Quarter at 
the leaſt, and by three Days if need be: Here 

Rewards and Puniſhments go hand in hand, 
and the One is againſt the Magna Charta of Com- 
mon Sence, without the Other; this Statute ſays, 
And every of the Juſtices ſhall take for their 
Wages four -Shillings per Diem, for che time of 
the ſaid Seſſions, and their Clerks two Shillings 
out of the Fines and Amerciments, &. Note, 
It is not intended by that Act, that the 
Juſtices of the one Bench or of the other, nor 
the Serjeants of the Law, thoꝰ named in the Com- 
miſſion, ſhould be bound in their Attendance 
four times in the Year ; which implies that ſome 
of the other Six were Lawyers teſident in the 
Country, under that degree, and bound to ſuch 
attendance; and therefore were to have Wages 
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to compenſate the avocation from their private 


. 


Buſineſs and Practiſes, and to ſerve the Publick: 


In modern Engliſh it is plain, men of Law ought 
to be in the Judicature of Law, and now eſpe. 


of Laws, and that they ought to be neceſſarily 
paid too, as all other Judges of Courts are one 
way or other; and [ believe they would deſerve 
their Money as well at leaſt, for their extract. 
dinary pains, as any of the King's Courts what. 
ſoever, if we are in earneſt to make this Court 
of real Uſe and Service to the King and Coun. 
try. When farther Buſineſs requir'd longer and 
other Attendance, that Act of Parliament which 
created that additional trouble, added a tar. 
ther Reward alſo. And whilſt this continu'd, 
the diligence of Juſtices, and conſequently a | 
more exact Adminiſtration of Juſtice continued, 
and I believe very little longer: For all Inſticuti- 

ons are to be maintain'd by thoſe Methods, and 

by thoſe alone, upon which they were founded, 
and by which they were introduc'd and elta- 
bliſh'd. Mr. Lambard Reaſons very well on thi 
Subject, I mean of Rewards and Puniſhment, 
lib. 4. cap. 21. and if what I ſay be not thought 
worthy Conſideration, I with what he has ſaid 
may: For the Dead are ſuppos'd to have deliverdM | 
their thoughts impartially and ſincerely, and he 
publiſh'd his, almoſt an Hundred Years fincz, 


| 

when there was not quite the ſame defect of t 

Juſtice, nor the ſame exceſs in the Number of : 

Juſtices, which I muſt take to be the occaſion of 
the former. That Medly may be ſuppos'd wif a 

be of ſome eaſe and relief in trifling matcers; MM i 
f 


but with ſubmiſhon, it makes the whole Cour 


a trifle in Affairs of greater moment. I know 
no 
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not what to ſay to the other way of Rewarding 
Juſtices by giving them part of the Penalties, as 
upon 19. Hen. 7. it may be thought an Experi- 
ment of dangerous conſequence, and ſeems to 
ſome, to be an Expedient of a doubtful Com- 
plexion, and what the Nation has been always 
Jealous of, if it hath not condemn'd, z. e. the 
King's granting of Fines to any perſon before 
conviction ; but that is particular, and not the 
ſame Caſe : However, this may be advis'd up- 
on; and yet after all, at Second ſight, it is no 
more than part of a Fine, or a grant of Fines 
upon conviction generally, which is in practice 
by ſeveral claims from the Crown : And that 
upon 5. Elix. is more Innocent, and looks like 
a Reaſonable and juſt Allowance; and more provi- 
ſions may be made of the like nature: As upon the 
Acts touching the Higb ways, that againſt Fore- 
ſtallers, Engroſſers, and Kegraters; that touching the 
Poor, upon Settlements, and Overſeers, Cc. 
Thoſe againſt Pochers and deſtroyers of Game in 
general, that of High and Meaſures, &c. as it 
is upon tlie Act of the Commiſſion of Sewers, 
who per 23. Hen 8. cap. 5. are to have Four Shill- 
ings a Day, and Clerks Two out of the Rates, 
Taxes, Cc. and by the by, none to be foiſted 
into that Commiſſion, as is now practiſed, but 
thoſe only who are in the Quorum for the Peace: 
Theſe Wages which are not ailow'd at preſent 
to above Eight Juſtices, ought to be enlarg'd to 
the Number aflign'd, I mean reaſonably to be 
aſſign'd of the Quorum, ſufficient for a Subſiſtence, 
and equal to their trouble and loſs of time in 
attending the Service. What 4s. per Diem was 
in the Days of Rich. the 2d. or 5s. in Queen 
Eliz. Time, may be computed, and meaſured 
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by Compariſon. And what Allowance or Con- 

ſideration is fit and proper to be made now, and 
had, either in the groſs or particular Occaſi. 
ons, now when the Application is fo much more 
encumbred, may be conſider'd by che King in 
Council, or by Parliament, but is not fic to be 


_ propos'd by a Juſtice of Peace with any Grace, 


tho Judges have had the Ailurance to remon- 
frrate in ſuch Caſe, according to their Wants, 
Yee this J may adventure to affirm, That if the 
Laws of Ordinary Juſtice (the neceſtary Laws 
of Prudence, Peace, Common Honeſty and 
Good Behaviour) were nicely executed, not 
ſuch penal Laws as thoſe of Emp/on and Dudley, 
not Laws new. invented to puniſh Crimes ſought 
for and hunted after, that every good-natur'd 
FEng/ih-man abhors; not to ſtrain other Penal. 
ties, for Extreams are always dangerous, and to 
be avoided, and the Penalties duly levied againſt 
plain manifeſt Abuſes againſt the Laws of regu- 
lar Policy; the King would be but little or no 
loſer by the advance of Expence, but an ex. 
traordinaty Gainer in the Safety and Pfoſperity 
of his Government, and ſo would the People 


alſo: Other Perquiſites might be propos d, 


practiced in the Courts above, Cc. But I am 
unwilling to go out of the way which Acts of 
Parliament have led, or to deviate from Rules 
and Forms preſcribed by the Wiſdom of the 
Nation, and heretofore; but ſurely fo far I may 
go wichout Reproach, becauſe without Offence. 


As a Court ought to be compos'd of Sufficient 
and well. qualified Judges, ſo ir ought to be pro- 
vided with Competent and Able Officers: 
Mr. Lambard calls the Cuſtos Rot ulorum an _ 

| 0 


of the Court; and at the ſame time, and in the 
fame Paragraph, tells us, he is the Chief of the 
Quorum : A Man for the moſt part eſpecially 


- pick't out either for Wiſdom, Countenance, or 


Credit, and yet in this behalf beareth the per- 


ſon of an Officer, and ought to attend by Him- 


ſelf, or Deputy; and fo I ſay he ought as Judge 
in perſon, and that conſtantly for the Reaton, 
that he ought to be a Juſtice of Querum of the 
beſt qualifications in that Capacity; Now that 
He ſhould be Chiet Judge, and chief Officer coo, 
doubt, is not very proper: Although ſome 


Juſtices in ſome times, tis reve, have been 


Clerks of the Peace of the ſame County, which 
I think was a fault, and not well. The Chief 
Juſtice of the Kirg's-Ben:b appoints the Chief 
Clerk of that Court; but doth not exerciſe that 
Office himſelf : So of the Caſtos Brevium: The 
Prothonotarics are put in by the Chief Juſtice 
of the Common- Pleas, or, ſuppoſe, by the Judges, 
yet ſtill the Office is in other perſons. It hath 
been a Queſtion upon a Certiorari, who ſhould 
return it, either the Fuſtices, or the Cuſios Rotu- 
lorum; ſome are of Opinion, it ſhould be directed 


to the Juice, others to the Cuſtos Rotulorum; but 
this implies they are Two in Conſideration of 


Law, otherwiſe the Law could not fo properly 
have made a doubt of it: Sir Henry Hobart, who 
was Chief Juſtice of the Common-Pleas, in the 
Caſe of Pye againſt Thr, ſays, as the Opinion 
of the Court, It ought to be made in the name 
of the Juſtices, ie. according to the Direction 
of the Writ, tho' the C Rotulmum keeps the 
Records, and yet the Chief Juſtice of the Com- 
mon- Pleas alone certiſies all Records upon Writs 
of Error and the Writs are directed to him; this 
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is a ſpecial Reaſon. The Cuſtos Rotulorum is re- 
puted an antient Member of the Court, but the 
fiſt News we hear of him expreſly in any Statute, 
is Ann. 11. Hen. 7. for the 2d and 3d of Hen, 7. 
do not name him, tho' che Juſtice, is ſaid, muſt 
certifie RecogniZances to next Seſſions: The 
I1. Hen. 7. Which gives Authority to Juſtices of 
Peace to examine and controul the Sheriffs 
Books, provides, That the ſaid Juſtices ſhall be 
appointed and named at the general Seſſions by 
Him that is Cuſtos Rotulorum, or elſe by the Eldeſt 
of the Quorum in his Abſence. This again ſpeaks 
him Chief Juſtice, when preſent The next 
Stacute we find Him in, is the 27. Hen. 8; touching 
Iurollments, wherein 'tis enacted, that no Bargain 
and Sale of Lands ſhall be good by Deed, with- 
out Inrollment in one of the Courts of Record at 
Ie minſter, or elſe within the County where the 
Lands lye, before the Cuſtos Rotulorum, and two 


Juſtices of Peace, and the Clerk of the Peace of 


che faid County, or two of them at the leaſt, 
whereof the Clerk of the Peace to be One: And 


that che Clerk of the Peace ſhall ſufficiently 


Inroll and Ingroſs in Parchment the faid Deed 
or Deeds; and the Rolls thereof, at the End of 
evcry Year ſhall deliver to the Ct Rotulorum, 
thete to remain in the Cuſtody of the ſaid Caſtos 
amonglt other Records of che ſaid County ; to 
the Intent that every Party that hath to do there- 
with, may reſort and ſee the Tenor and Effect 
of ſuch Writing ſo inroll'd : Here the Cuftos is 
formally put before the Juſtices, and in a man- 
ner joyn d with the Clerk of the Peace; but 
whether He be Judge or Officer, he is the Ulri- 
mate Inroller, and to keep the inrolled Deeds, 


and other Records. Now I would be glad to 


know, 
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know, Where this ſafe Repoſitory is, and in 2 
what ſure place theſe Records are lodged? 


Mr. Lambard tells us, it was a Complaint in his 
time, that theſe Records being ſhuffled between 
the Cuſtos Rotulorum, and Clerk of the Peace, did 
frequently miſcarry, or were imbezell'd in the 
Hands of an Executor or Widow : And at 
this time, I believe, this Perquiſite of the Court, 
or Office, is loſt in moſt Counties: For ſcarce 
any one would inroll a Ballad with them, that 
tickles him, or may divert. 

I ſuppoſe, We are pretty well convinced 
that Conveyances of Record , or remaining 
on Record, are the moſt ſure and reputable 


Aſſurances; otherwiſe a Regiſter would not have 


been ſo much labour'd after; and that the Other 
Clandeſtine ways of paſſing Lands by Leaſe and 


Releaſe, &c. are too much in practice at pre- 


ſent: And it is, moreover, much eaſier, and 
more convenient for. the Subject, that ſuch 
Conveyances of Record ſhould be lodged and 
remain in their own reſpective Counties, for 
them to have a ready reſort to, than to 
be at the Trouble and Charge of Hunting them 
up to London: And who knows but men might 
be ſo wiſe as to embracetheir own Opportunities 
of Advantage, if they could, and might take 
the belt way, when once they find it? Have not 


we then betray'd the privileges which the Law 


hath given, and therein the Intereſt of the Peo- 
ple, by neglect of a Truſt repos d in us, and a 
failure in che Obſervance and Maintaining of 
this Law, ſo wiſely enacted, in not providing 
a certain ſafe and ſecure place to keep theſe 
Records in; through the Defe&t whereof, the 


benefit and Eaſe to the King's Subjects is abſo- 


lutoly 


— 
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lutely loſt? The next Act of Parliament which 
brings in the Caſtor Rotulorum, is the 27. Elix. 
cap. 12 in taking the Oath of the Under. 
Sheriff; here He is nam d after the Juſtice of 
Alive, and before the Juſtices of Peace; He 
may fingly {wear him, whereas they muſt be 
two Juſtices, One of the Orcrum, to do it. Here 
He bath nothing to keep by Appointment, but 
Suppoſicion. By 39. Elix. He was to keep the 
Ingroſment feal'd of the Rates of Wages for 
Servants and Labourers : By other Acts of Par- 
liament the Clerk of the Peace has a fort of 
Concurrent Office of Þwo!/m»t placed in him, 
I know not why; as per F. Eliz, cap. 4. He is to 
Enter on Record the Proclamation of Rates of 
Servants Wages, and Inroll the Diſcharge of 
Apprentices, amongſt the Records which he 
k--ps. By 4. and F. of Ph.and Mar. fince repeal'd, 
i was appointed to keep the Counterpain of 
the Indenture of Armour. By 5. Els. cab. 12. 
he is appointed to keep the Regiſter for Licen- 
ſing and taking the Recognizance of Badgers of 
Corn, &. And tis in practice, I doubr, that 
for ſuch Fee, he doth often procure ſuch Licenſes 
for Badging out of Court of the Seſſions, from 
three or four Friends at the next Tavern, when 
the Circumſtances would not bear ſuch Pro- 
feſſions, and they ought not to be ſuffer d, 
againſt the Senſe of the open Court, and the 
Act of Parliament, in times when the Badgers 
keep up the Prices 'of Corn, inſtead of linking 
them, not for the Eaſe of the Poor, but their 
apparent Damage. By 2. Ed. 6. cap. 14. He 1s 
to keep the Book, or Roll, of the Names of 
thoſe who are licens'd to Shoot in Guns: Pre- 


leniments for not coming to Church, and the 
Certi. 
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Certificate of Oath per 3. Jac. I. cap. 4. are to be 


Recorded by him: Tis He is to certify Tran- 
ſcripts of Indictments, Outlawries , Attain- 
ders and Convictions before Juſtices. Per Stat. 34. 
Hen. 8. cap. 14. He is plac'd between the Clerk 
of the Crown, and the Clerk of the '4ſſize ; nay, 
He is nam'd as an Officer of the Court, Clerk 
of the Juſtices of Peace. Per. 12. Ric. 2. cap. 
10. The firſt Act which appointed Wages 
to Juſtices, gives the Clerk of the Peace 
wages alſo, and half as much as they. Now 
who nam'd the Clerk of the Peace before the 
37. Hen. 8. which enacted that the Cuſtos Rotw- 
lorum ſhould appoint him, when the laſt was the 
firſt Officer nam'd in any Statute, they may 
enquire who have leiſure and a mind to it: But 
this may be worth every man's Enquiry, Why 
there are two diſtinct Officers of the ſame Court 
appointed to keep the ſuppos'd Records of it ; 
and whether that be not the true Reaſon why 
neither of them does cake that Care they ought 
of chem? I ſhall not take upon me to contro- 
vert the appointment of the Ceſtes Rotulorum, 


Mr. Lambard gives this account of it. This 


Office of the Cato, Rotulorum was of Antient 
time given by the Direction of the Lord Chan- 
cellor, until that about the latter End of Hen. 8. 
ſundry perſons no leſs unworthy to occupy the 
Office, than greedy to have the Place, did by 
their own Labour, and other mens Friendſhip, 
obtain ac that King's Hands Grants of the ſame 
by his Letters Patents, for term of their Lives, 
by means whereof ſo many evils did ſhortly en- 
ſue, both to che Hinderance of Juſtice, and to 
the Diſheriſon of the King's Subjects, that the 
laſt Act of Parliament of this Reign, viz. the 


37. Hen. 


123. 
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35. Her. 8 cap. 1. did ſomewhat reſtrain that 


courſe. The Preamble of the Act ſpeaks almoſt 
the fame thing, only adds another defect, i. e. 


want of Learning ro Occupy and Exerciſe the 
ſaid Office, with this difference ; Mr. Lambard 
puts the fault upon the King, and the Act 
upon the Lord Chancellor. But, ſays Mr. Lam. 
bard, Neither had this Ordinance, this Appoint- 
ment by Bill ſign'd wich the King's Hand, any 
long life, for within a few years after, it was 
thought ſo prejudicial to the power of the Lord 
Chancellor, and ſo troubleſom a matter to Sue 
to the King for Bills ſo to be ſign'd, that by 


Parliament 3. Edu. 6, cap. 1. The Lord Chan- 


cei!or was wholly reſtor'd to his antient Autho- 
rity in naming the Cuſtos Rotulorum : The Rea- 
ſons of this AR are, That ſeveral Offices of Cu/tc: 
Rotulorum were void by death, and no Bills came 
to the Lord Chancellor's hands, and that it was 
troubleſome and tedious to move his Majeſty to 
obtain em: Let, wich ſuhmiſſion, the Reaſons of 
this Act do not anſwer the Reaſons of the for- 


mer; the laſt ſeems to be a fort of temporary 


Proviſion of Neceſſity, rather than a ſtanding 
Rule, and the ObjeRions againſt either way of 
appointment may yet remain upon the foot of 
their own Statute- Preambles : However, it may 
be inferr'd, That it was an Office worth having 
and ſuing for ; and alfo, that the hindrance of 
Juſtice, and Diſinheritance of the King's Subjects 
depended on the ill Exerciſe of it: and more- 
over, that Learning eſpecially was a neceſſary 
Qualification for it. And ſo it was in the Clerk 
of che Peace, that other Inrolling- Officer, and 
who it ſceins may have both their Deputies, and 
to be Learned in the Law too: Tho', by — 

Y, 
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by, the Clerk of the Peace appears to be but a 
ſort of Deputy by the (aid Act, (nor by the 
Tenor of all the other Acts of Parliament touch- 
ing their Offices) unto the Cuſtos Rotulorum. 
And 'tis a Rule, That a Deputy cannot make a 
Deputy: As to the Eſtabliſh'd Intereſt of the 
Office of Clerk of the Peace, this has been ſuffi- 
ciently debated and litigated lately; and after 
all che beſt Argument (unleſs Compliments are 
Arguments) for the ſettl'd Enjoyment by Con- 
ſtruction for life, ie. with good Behaviour, (for 
all Eſtates for life, are ſubject to Forfeiture, and 
Titles quam di bene ſe geſſerint are for Life with- 
out miſdemeanour to for feit them) is, That the 
Officer, and his Rolls or Records, ſhould be fixt 
ſomewhere ( in ſome certain place and perſon, 
as far as humane Accident can ſecure em) and 
not be ſhifred about with every Cuſtos Rotulorum. 
[ may crave leave to doubt, though I dare not 
diſpute, Whether the Appointment by the King, 
or naming by the Lord Chancellor, be either 
of them proper or convenient : Kings have had 
but ſcurvey ſucceſs of late with their Patents for 
Offices in the Courts of W:minſfter, or in other 
Great Employments near the Crown, on ſuppo- 
ſition that ſuch Places were Incidents inſeparable 
to the Great Office, and paſs d implicitly in the 
firſt Grand Commiſſion, and therefore to be 
diſpoſed, and che vacancies of other Subordinare 
Inferior Offices ſuppli d by the poſſeſſors only 
of the Principal Authoricy, in Virtue of their 
Grant, which carried all other incident Miniſtry 
included. The Law-Books are full of Reſoluti- 
ons in this point, and in cafes of the ſame na- 
ture. As to the Nomination by the Lord Chan- 
cellor, it may be ſaid, the Reaſon will not hold, 
he 
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he being in Commiſſion for all Counties, and 
ſo properly to diſpoſe, &c. But the very Act 
of Parliament hath given an untoward Reaſon 
againſt it, which was true once at that time: 
and Argumentum ab Eſſe ad Poſſe has always paſs d 
for undeniable, what has bzen, may be, and 
in all appearances of Danger or Miſchief, the 
Occaſion is to be taken away : why ſhould not 
then the Cuſtos Rotulorum, and Clerk of the Peace, 
be united in Name, and conſolidated into one 
entire Office? to be Elected ( taking the beſt 
Word of the Statute of 37. Hen. 8.) by the 
majority of the Quorum Juſtices, Which make 
the ſtanding form of the Court: for every 
Court ought to have the controuling of their own 
Officers, and the appointment of them too , 
without any others intermedling whatſoever : 
This was the Reaſon in Mitton's Caſe, why the 
Office of Clerkſhip of the County-Court, (which 
is much the ſame thing) was not Grantable by 
the King; for the County-Court, and the En- 
tries of all Proceedings therein, are incident to 
the Offices of Sheriff, and can't be divided from 
it by any Loetters- Patter t, &c. no, not in the 
vacancy of Sheriffs. So it is alſo in the Office of 
Exigenter of Landon, which is incident to that 
Office of the Chief Juſtice of the Common- Bench, 
and the next Chief-Juſtice ſhall avoid any ſuch 
Grant of ic; Beſides, for another Reaſon taken 
from the competent Qualifications of the Oiti- 
cer: If an Office, either of the Grant of the 
King, or of a Common Perſon, which con- 
cerns the Adminiſtration of Juſtice, proceeding, 
or execution of Juſtice, where the Revenue 


of the King, or the Intereſt, Benefit or Safety 
of the Subject, or ſuch like, is concerned: If 


theſe 
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theſe, or any of chefs; are granted to a Man Un- 
skilful in Exerciſing or Executing it, the Grant 
is merely Void, as it was adjudged in Scrogs's 
Caſe cited by Sir Edward Coke, and in the Caſe 
in Dyer, wherein Viuter's Cafe, and the Record 
of it was produced. A Man muſt be bred up 
in the Office, Vinter's Caſe: Er Poſtea prefar. 
Tuſtic Dicti Dom. Regis ad placita, ad preſentiam 
Dicti Domini Regis apud Meſtim de Mandato ipſins 
Regis acceſſerunt, & per cund Dominum Regem 1h1dem 
jnterrog. de habilitate & (cientia dict. Thome Vinter 
ad Offeium predict. occupand. & Exercend. dixerunt 
ioſum Tboma inter inbubilem & inexpertem eſſe in | 
ſcientia & exercitione ad Officia illa pro commodo | 
Regis & Populi ſui Occupand. Eo quod Inſe nullum 
exercitium in eiſdem Officiis, nec in aliquo alio Officio | 
Curiæ predict. unquam continuavit, &c, The 
whole Record is worth Reading, becauſe it 
fully explains the nature of the thing, In the 
principal Caſe in Dyer, the Office was the Pro- 
thonotary of the Common-Pleas, and the Prece- 
dent in that Cafe was the Chief Coroner and 
Clerk of the King, Granted by the King by 
His Letters Patents, and the Officer removed, be- 
cauſe, as the Record lays, the ſaid Thomas inter | 
was Incompetent, and that it was impollible | 
any body ſhould Occupy the ſaid Offices ſuffici- 1 
, ently, unleſs he was Educated in the ſame from 
his Youth, and had a greatand long Experience 
in the fame. And who ſhould fo properly 
judge of the ſufficiency of a Clerk of the Peace, 
Cuſcos Rotuiorum, or other Officer in that Court, 
as thoſe who conſtantly fit there in the regular 
Adminiſtration, once a Quarter, and are always 


converſant in the Proceedings and Judgments 
thereof 2? 
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It may be ſaid, Why all this about the Office 
of Cuſtos Rotulorum, and Clerk of the Peace; Offi- 
cers in an Inferior Court, as if it were Sacred, 
or as conſiderable as the King's- Bench at Weſt. 
minſter? But as much as this is an Inferior Court 
at preſent, what the Original Inſtitution and 
Deſign of it was, I think is evident and confeſſed 
from the Mouths of Kings, Parliaments, and 
even Chief. Juſtices of the King's-Bench, when 
they have been in a good Humour ; and what 
Figure it made at firſt, and for ſome Apes, and 
how it inſenſibly loſt its Keputation, Hiſtory 
tells us ; and that it is of no more Authority at 
this day, we may thank our ſelves: for the Cauſe 
is apparent, and is owing either to an ill compo- 
ſition of the Commiſſion, or to want of Encou- 
ragement, or to a diſcountenance from ſome 
Superior Court, that poſſibly might be jealous of 
its growing. Juriſdiction, had it been maintained 
in its Primitive Luſtre. | 

And I cannot forbear ſaying , That if this 
Court were kept up to that degree of Perfecti- 
on as it ought, and might be, there would re- 
main but very little foundation for the Court 
of King's-Bench to exert that forc'd Authority 
of theirs into the Country, out of their Li- 
mits, in Crown- Matters; and no juſt occaſion 
for their interfering ſo much, for the Trade 
of We(minfter- Hall by the Crown Office above, 
and uttering it to Encroach upon this Ju- 
riſdiction below; nor beſides, for the Judges fo 
much to Domineer over Gentlemen, and Style 
*em, by way of Contempt, Country Tuſtices ; as 
if no Head could have Brains that had not a 
Coif to cover it; and as if all Underſtanding 


and Judgment (like the fancy of Innocence ) 
werte 
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were included in Miniver, or Lambskin. The 
Judges above have uſed theſe Country- Fuſt ices, 
juſt as the Officers of che King's Guards do thoſe 
of a Militia : A Standing Army, and a Standing 
Superiour Court, are, it ſeems, the only Regu- 
lar Diſciplined Valuable Powers of War and 
Peace: all other force of Reaſon or of Arms 
muſt truckle: theſe Country-Puts are all uſcleſs, 
indocible, and unapprehenſive one way or 
other, as they ſay, if we will believe em; their 
Regular Eſtabliſhment within the ſinell of Sea- 
Coal is the only invention of true Service to the 
Crown. I am not a proper Judge in one Caſe, 


nor perhaps in the other; though as to the firſt, 


I confeſs, I cannot fee the Vertue of St. Fames's 
Park- Air for Diſcipline, to be ſo much prefer- 
able to Moor-fields ;, or why there ſhould be ſuch 
difference between Tuttle feld and the Artillery- 
Ground: the Romans had another Opinion of 
Country Soldiers and Country Officers. Lucius 
Quintins Cincinnatus was choſen Dictator from 
his little Country Farm, and ſent to Command 
the Roman Army from the Plough, and proved 
as Brave a General in as Brave an Army, as we 
find in Hiſtory; and ſo did Manlins Regulus, 
who is obſerved to have exceeded any Prince in 
Magnanimity of Spiric, when in Arms. But as to 
the Law-part of the Obſervation, I believe I may 
ſay, I have known more than one Gentleman or 
two within the ſpace of Twenty Years, who have 
been as good Juitices of the Peace (and Counts y- 
Tullices ) as any Judge or Chief Jallice of their 
time. And, pray, why not? For the One has 
th: fame Books as the Other, and may chance 
to have the ſame Apprehenſhon (Old Men's 


Memories are not always the Beit ; ) Moreover, 


the 
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the Country- Fuſtice has more experience this 
way, and this advantage at leaſt, that he hath 
but One part of the Laws to apply himſelf to, 
whereas the other is to comprehend the whole 
Body of 'em : However they are both the King's 
Courts, and (be it how it will ) one Court of 
Record ovght not to Inſult over another Court 
of Record. Belides, for Judges who are ſuf- 
ficiently Paid for their Attendance on the Laws, 
and the Adminiſtration of them, to reproach 
thoſe who have no Pay, no Compenſation for 
their Endeavours in the Magiſtracy to ſerve 
their King and Country, is an Ungenerous 
Triumph, and (I had almoſt faid ) Barbarouſly 
Uncivil. But who ſhall cenſure their Proceed- 
ings ? though a Country- Fuſtice can't, a Country 
Parliament may ; they may enquire, by what 
Authority they conſtantly Iſſue out Proceſs 
from the Crown-Office, to haraſs the Country 
againſt ſo many Acts of Parliament made 
on purpoſe to reſtrain that Uſurpation andAubſe. 

Let's fee how Sir Edward Coke, and his Suc- 
ceſſors, Chict-Juſtices, are agreed in this mat- 
ter: Actions Popular, and Informations upon Pe- 
nal Statutes, it ſeems had been encouraged in 
the Reign of Hen. 7. but in the time of Queen 
Eliz. they began to grow too much into a 
Trade; and therefore *twas thought fit to re- 
{train and limic Informers in their Tricks and 
Subtle Practices, and to redreſs the diſorders 
of Common Informers, as the Act 18 Elia. 
ſets forth; and, divers good Laws were made to 
that purpoſe in the 18th. and 3 1ſt. Years of her 
Reign: That of the 3 1ſt. tells us, For that divers 
of the Queen's Subjects were daily vexed and diſ- 
quieted by Common Informers upon Penal Sta- 

| tutes 


of England, Conſider d. 
tutes, notwichſtanding any former Statutes that 
have been made againſt theſe diſorders; This Act, 
amongſt other Proviſions, ties the Information 
to be laid in the proper County, and Orders all 
Suits to be purſued upon any Statute, for uſing 
unlawful Games, or not uſing lawful Exerciſes: 
or for uſing any Art or Myltery without legal 
Qualifications, to be ſued and proſecuted in the 
general Quarter-Seflions of the Peace, or Aſſizes 
of the ſame County where the Offence ſhall be 
committed; or otherwiſe heard and determin'd 
in the Aſſizes or General Quarter-Seffions of the 
Peace of the ſame County, where ſuch Offence 
ſhall be committed, and not any wiſe out of 
the ſame. Sir Edward Coke in 3. In{tit. cap. 88. 
hereupon obſerves, That whereas a good and 


profitable Law was made in the 18. Elix. for the 


Eaſe and Quiet of the Subject, and for regula- 
ting Informers, upon penal Statutes; and where- 
as two other good Laws were made for the fame 
End, 28 and 31 Elz. Let theſe Acts did not 
meet with all the Miſchiefs and Grievances offer'd 
to the Subject by Relators, Informers and Pro- 
moters, tarbidum Genus bominum, but theſe Fout 
Miſchiefs and Grievances remained ſtill ; the Se- 
cond whereof was, That common Informers,and 
many times the King's Attorney, drew up all 
Informations for any Offence in -any Place 
within the Realm of England, againſt any Penal 
Law, to ſome of the King's Courts at Weſt min? cr, 
to the intollerable Charge, Vexation and 'Trou- 
ble of the Subject; and it was fear'd, as he tells 
us, that WeftminiFer-Hall would labour of an 
Apoplexy, by drawing up all Suits to it, as the 
Natural Body doth{;abeſcere, when the humours of 
the Body are drawn up unto the Head, which 
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in the end, if it be not prevented, turns to an 
Apoplexy. The Act of 21 Fac. f. c. 4. ( Preamble) 
Whereas the Offences againſt Divers and Sundry 
Penal Laws and Statutes of this Realm may bet- 
ter, and with more Eaſe, and leſs Charge to 
the Subjects, be Commenc'd, &c. in the Coun- 
ties where ſuch Offences ſhall be committed: 
And whereas the poor Commons of this Realm 
are grievouſly charged, troubled and vexed, mo- 
leſted and diſtuib'd by divers troubleſome Per- 
ſons, commonly call d Relators, Informers, and 
Promoters, by proſæcuting and inforcing them 
to appear in his Majeſty's Courts of Weſtmin- 
Her, &c. (Ad) it is enacted, © That all Of. 
* fences hereafter to be committed againſt any 

© Penal Statute, for which any Common In- 
*f former or Promoter may lawfully ground any 
* popular Action, Bill, Plaint, Suit, or Infor- 
“ mation, C. ſhall be Commenced, Sued, 
© Profecuted, &c. before the Juſtices of Aſſize, 
% N/ prius, Oer and Termin er, and Juſtices cf 
© Gael-del,t.rz, or before the Fuflices of Peace: 
& And that all, and all manner of Informa- 
© tions, &c. whatſoever, hereafter to be Com- 
© menced, Sued, or Proſecuted, or Awarded, 
ce either by the Attorney-General of his Majeſty, 
« or by any Officer or Officers whatſoever, 

© or by any Common Informer, or other 
6 perſon whatſoever , in any of his Majeſties 
© Courts of Het minſter, be void, and of none 
„ Effet, any Law, Cuſtom, or Uſage to 
* the contrary thereof notwithſtanding. [I 
think this Act doth not want a Comment; yet 
Sir Edward Coke, who ſays, this Act mov d from 
the Houſe of Commons, hath; amor gft Oil eie, 


theſe Obſervations in his 3. it. Ihe ſecend 
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part, he ſays, is reſtrictive, (and He tells us no 
News) and reſtrains any Information to be 
Commenced, Sued, Cc. either by the Attorney- 
General, or in any of the King's Courts, &“. 
So that the King's: Bench, Cc. can't receive er 
hold Plea of any Information, wc. This He had 
obſerv'd before, was the Fourth Mifchicf, That 
in divers Caſes, the Patty Defendant in Inſor- 
mations, &c. was driven above to plead ſpeci- 
ally, which was both Chargeable and Dange- 
rous to him, if his Plea were not both Subſtan- 
tial, and Formal alſo: And, fays he, where it 
may be Objected, That for want of Sufficient 
Clerks (Nota) Proceedings according to this Sta- 
ute will be erroneous, and to be revers'd by 
Writs of Error, ſo as it will deter Informers to in- 
form, Cc. and in effet lay afl:ep all- Penal 
Laws: To this it may be anfwer'd: Firſt, It 
ſhall be the fault of the Informer himſelt; for if 
he Inform before Juſtices of Me or Niſi Prove, 
they have ſufficient Clerks. Secondly, I per- 
ſwade my ſelf, That the other Juſtices will, in 
diſcharge of their Conſcience and Duty, pro- 
vide ſufficient Clerks: And laſtly, That few or 
no Errors ſhall fall out in reſpect of the general 
Pleading. In his Fourth Inſtitutes, cap. 3 1. Tit. 
Tuſtices of Peace, he obſerves thus, at the Parlia- 
ment holden Ann. 21 Fac. 1. There was an 
excellent Law made, Entitled, An Ad for the 
Eaſe of the Subject concerning Informations up- 
on Penal Statutes ; Which Act, ſays he, for 
that it principally concerneth Juſtices of Peace, is 
here inſerted in bzc Verba, Cc. And he hath 
there theſe Marginal Notes ; This was the anti- 


ent and prudent Policy of Parlizments, That 


Jaſtice might be adminiſtred and tried in the 
A 3 pro- 
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proper Counties, and not be drawn up to the 
Courts at Heß minſter: This Act may be put in 
force before Juſtices of Aire. But the greateſt 
Care for the due Execution of this Act, will be- 
long to the Juſtice of Peace, whereof there be 
many learned in the Laws: So that Informa- 
tions, &. upon this Act, not therein ſav'd, 
cannot be commenced in any of the King's 
Courts at Ve minſter: And upon the Clauſe 
for pleading the general Iſſue, the Reaſons were; 
Firſt, For that in the Courts aforeſaid, eſpecially 
before Juſtices of Peace, there are not ſuch 
Skilful Pro:berotaries and Clerks for good Plead- 
ing, as in the King's Courts at Weſtminſter, 
therefore the makers of this Law provided that 
the Defendant might plead the general Iſſue.Second- 
ly, For the eaſe and benefit of the Subjects, great 
charge growing by ſpecial Pleading: Thirdly,For 
avoiding Demurrers upon ſtrict and nice points of 
Pleading: Fourthly, For avoiding of Writs of 
Error, which often are brought in reſpe& of ſpe- 
cial Pleading, He hath prevented me in all my 
Obſervations upon this Act; and J had rather, 
for ſeveral good reaſons expreſs my thoughts 
thereon in his Words, than my Own. Whether 
this Act hath been obey d, as it ought to have 
been, in the Courts of Wefmwſter-Hall, and in 
the Crown-Office, &c. Let thoſe poor Subjects, 
who have ſuffer'd, and ſmarted by the neglect 
thereof, Inform themſelves, and conſider of it, or 
rather let ſome Body elſe for them; I my ſelf 
ſhall not turn Informer in particular: Yet fo 
far T ſhall go in general, as to examine ſome 
other Statutes of che ſame Nature (for I am 
more a Friend to l, or mers, than Oppreſſors.) There 
are a pretty many Statutes about High-Ways, = 
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I take them, if I underſtand any thing, to be 
penal too; the firſt Act of 2 Pb. and Mar. cap. 8. 

ives the power to Enquire of Offences againſt 
that Act, to the Stewards of Ly-ers, And in de- 
fault of their Enquiry and Preſentment, to the 
Fuſtices of Peace, and to both, to levy all Fines, 
Forfeitures, and Amerciaments by way of Di- 
fre[s, and Forfeiture of Double the Sum if no 
Diſtreſs, or the Offender obſtinately refuſe to 
pay on demand: This Act is reviv'd by 5. Eliz. 
cap. 13. and per 29. El:z, cap. 5. made perpetual. 
So Suits commenced upon 14. Car. 2. cap. 6. 
ſhall be laid in the proper County, and all Mat- 
ters concerning charitable Gifts for Higb- 
are to be enquired, heard and determin'd by 
Faitices of Aſſize, Oyer and Terminer, and Juſtices 
of Peace, ſaving an Appeal to the Court of Chan- 
cery. The 22 Car. 2. gives a power over that 
Act to the Juſtice and Juſtices of Peace re- 
ſpectively in the Country, & e. The Act 3 and 4 
Will. and Mar. cap. 12. Appoints 7#/t:ces of Peace 
once every Four Months to hold a ſpecial Seſ- 
ſions, &c. By this Act no Fine, Iſſue, Penalty, 
or Forfeiture, ſhall be return'd into the Exche- 
quer, but applied towards the amendment of 
High-IWays, and (that the Money might not be 
ſpent neither in chargeable Suits) all Mlatters 
concerning High-I/ay; ſhall be determin'd in the 
County where they lie, and not elſcwhere: 
And no Prefentment, Inditment, or Order 
made by vertue of this Act, ſhall be removed by 
Certiorari out of the County, which being referr'd 
tothe Determination, &c. Explains, How, and 
How only , ſuch Offences, or any Diſpute 
touching Higb-Ways, ſhall be determin'd, vr. 
by Preſentment or Indictment at the Seſſions. 
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If this be not the Conſtruction, I deſire the 


Parliament would be pleas'd to expreſs their | 


Meaning by. Explanation farther, But at pre- 
ſent, one would be apt to think this Act did 
ſufficiently explain the Mind of the Legiſlators, 
and reſtrains the Juriſdiction, in intendment, if 
not expreſly ; and if not poſitively, yet by Im- 
plication ; That all Proſecutions ſhould be in the 
Country by Preſentment, &c. and not other- 
wiſe; viz not by Information out of the Crown- 
Offce, or ſo, c. And yet notwithſtanding all 
this, I know a certain Gentleman who hath 


been proſecuted, ſince this Statute, by an Ifcr- 


mation out of the Crown-Office, to no {mall 
expence and trouble, notwichſtanding all his 


Caution, and Intimations given, that he would 


complain to the Parliamenr,*c, and in Defiance 


of the Reaſon of this, or any other Law of Limi- 
tation or Reſtraint in ſuch Caſe, It was told 


him above, That it was the Opinion of the Lord 
Chief-Juſtice, That this Act did not hinder any 
Information to be proſecuted above. And the 
Attorney in the Information, thus fluſh'd with 
Opinion of Informers above, and the Malice of 
the Proſecutors below, proſecuted an In'orma- 
tion out of the Crown-Ofice, and threaten d to 
purſue the Defendant to an Outlawry, if he did 
not appear and plead to it above, &c. And he 
did accordingly advance his Proceſs, and carry 
it on with violence and rudeneſs allo; So that 
the Defendant in point of prudence, tho' he 
could not be ſatisfied in point of Law, thought 
ie the eaſieſt way to comply at the preſent, and 
compound or ſoften the matter with che Crown- 
Office; That is, after paying on demand as much 


Money as that Officer of the Crown-Office could 


in 


Gee” wreacs an 1 ws. 


* a + * 

of England, Conſider'd. 
in his MoJeſly and Conſcience Exact, a 
Compoſition (with a Bull) to the uttermoſt far- 
thing. At laſt it was civilly and obligingly to! 
him, a Demurrer ſhould be enter'd, and he fhou! 
hear no more of the matter. This Proceeding, 
| humbly conceive, was not very Regular nor 
Warrantable, for the Reaſons herein before ſet 
forth by the Lord Chief Juſtice Cee; much lefs 
upon the Reaſons of the ſubſequent Acts, eſpe- 
cially the laſt. If I am miſtaken, 1 ſtand corrected; 
if they are, they ought to do fo too; It it was a 
Contempt, it was the more fo, for coming juſt 
upon the Prohibition of that Law; for it was 
very near, if not almoſt, the very ſame Seſſion of 
Parliament wherein the Act paſſed. 

But to return to this poor Inferior Court of 
County y- Fuſtices; Here I ſhall not deſcend to an 
Obſervation upon all Officers of it, who ought 
to pay Attendance: Their Duty is very well 
explain'd at large by ſeveral Authors, who 
have treated thereof. Neither ſhall I enter on 
a Detail of all the Matters within the Juriſdiction 
of this Court ; That would make a Volume by 
ic ſelf, with, or without Notes, and is beyond 
my defign, which is not to trouble my ſeif or 
other men very much, eſpecially not imperti- 
nently; but ſhall only give a touch on ſome Ar- 
ticles which are in the Mouths of every one, 
and ſaid to be of the greateſt Country-Impor- 
tance 3 yet at the ſame time the Laws relating 
thereunto, the moſt neglected, miſmanaged 
and abuſed. | 

And Firſt, I ſhall, according to the Old French 
Cuſtom herein before Obſerved, confider the 
Caſe of the Poor , and the Laws relating to 
them, with the exerciſe of them, ſuch as it is. 
Though 
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Though this Subject hath engaged the Thoughts 


and Pens of ſeveral Great Men already, and 
ſtill ſeems to employ their greateſt Care in their 
private and publick Capacicies. It is ſomewhat 
wonderful, that the Wiſdom of a prudent Nation 
ſhould be thus puzz led (as it were) to ſeek, and fo 
far intangled in mighty Difficulties about ſetting 


the Poor to Work, fo as to get a Subſiſtence, or 
to engage in Employment half a Dozen, or a 


Dozen Idle People of a Pariſh upon ſomething, 
which may turn to ſome Account, and keep 
them from being a Burthen to their reſpectixe 
Pariſhes, or Starving : For that is the firſt ſtep 


of the Deſign ; before we come to talk of Ma- 


nufactures at large, of publick Conſequence or 
great Profit and Advantage to the Nation. And 
if we could but once get into a way of Diſci. 
plining ſuch a ſmall Number, a Method of Em. 


ploying a larger would follow of courſe, in 


proportion to the Undertaking. This was the 
Firſt Conſideration of the very Firſt Act of Par- 
liament touching the Poor: For the Papiſts Up- 
braid us, That there was no need of any Com- 
pulſion to provide for the Poor before the Re- 
ormation, for that they were maintained by a 
voluntary Charity ; that is, they left an entail'd 
Remainder of Lazy. Drones upon the Nation, 
who have Infected it into an Hereditary Habit of 
Idleneſs, which hath deſcended to our Poſtetity 
from that Original of Pepiſh Sloth, as we ſee it 
derived down in affected Poverty in thoſe 
Countries ever ſince to this Minute. And if ! 
might not be thought hard-hearted, I would 
oblige them ſo far in compliance with their Hu- 
mour, to wiſh, That, and all Other Laws for a 
Proviſion of Maintenance for the Poor, were a 
| pea 
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peal'd at preſent, and they were again reduc'd to de- 
pend only on a Proteſtant Charity, and to be Ob- 


ets of Mercy and Compaſſion at large: for I muſt 
ſay, that for the Honour of our Religion in the 
Firſt place, I believe that no real Object of Cha- 
rity will be ſuffered to Starve or Want in England 
now ; fo far rom it, that I think the Fault hath 
been rather on the other ſide; that the Gentle- 
men, and eſgecially the Divines of our Reformed 
Church, have been Charitable and Generous even 
to a Fault. And I doubt after All, we ſhall do 
no good upon any Laws made, or to be made, 
for the ſetting Poor to Work in the firſt place, 
whilſt they have in proſpect ſuch a Reliance on 
Subſiſtance, to be diſtributed to them in the 
laſt, from the hands of Overſcers, without any 
pains: Ac leaſt, that they ſhould be fo far qua- 
lied, and ſuch Officers reſtrained, that no 
Over/cer ſhall make any Tax, without firſt car- 
rying the Liſt co the next Fuftice of Peace, and 
the Circumſtances of the Perſons pretending to 
Relief, to be Atteſted by Three or Four of the 
moſt ſufficient Inhabitants of the Pariſh, which 
Tax to be Signed by the Juſtice, before it be 
demanded and allowed by him in the firſt place. 
And that no perſon, Male or Female, above Eight 
Years of Age, mall be put into any ſuch Liſt 
to receive Collection, on ſuppoſition that at that 
Age they may be taught to get a Competency 
by Spinning or Knitting, Cc. nor under Sixty 
Years Old, without apparent Impediment of 
Infirmitv. This might make them more dili- 
gent to Learn, and their Parents to Teach their 
Children ſomething, and put them upon apply- 
ing themſelves to the Overſeers for a Stock, and 
Materials to ſet them on Work: And this was 

the 
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the Intent of the Firſt Law, and ought to be 
the deſign of the Laſt; for no Laws ſigniſie any 
thing with Us, which will not in part execute 
themſelves. The Lord Chief Juſtice Hales, in 
his Preface to that Difcourſe touching Proviſen 
for the Poor, hath theſe Paragraphs; At this day 
it ſeems to me, that the Engliſh Nation is more 
deficient in their prudent proviſions for the Poor, 
than any other Cultivated or Chriſtian State; 
at leaſt that have ſo many Opportunities and Ad- 
vantages to ſupply them. In ſome other Countries 


a Beggar is a rare Sight: thoſe that are unable 
to maintain themſelves through Age or Impo- 


tency, are relieved: And thoſe that are able to 


ſupply their Wants by their Labour, are furniſh. 


ed with Employments ſuitable to their Con- 


dition, And by this Method there is not only 
a good and orderly Edacation, and a decent 
face of the Publick ; But the more Populous the 
State or Country is, the Richer and more 
Wealthy it is; but with Us in E-gland, for want 
of a due Regulation of things, the more Popu- 
lous we are, the Poorer we are, This is well 
ſaid, and I could Tranſcribe him throughout 
his Preface; but the ſubſtance is, That the more 
Vicious too, for want of a due employment of 
Indigent Perſons in an Honeſt orderly couiſe 
of Life. By 43 Elix. cap. 2. Churchwardens and 
Overſeers, (who are both to be call'd Over(cers) 
by conſent of Two Juſtices, are to take Order 
for the ſetting on work Children whoſe Parents 
are not able to maintain them; and alfo ſetting 
on work Married or Unmarried Perſons who 
have no Means to maintain themſelves, and uſe 
no ordinaiy or daily Trade of Life, to get their 


living by. And to raiſe by a Tax a competent 
SUM 


gum of Money, for a convenient ſtock of Flax, 


Wool, Thread, Cc. to ſet the Poor on Work. 
This is the ſubſtance of the Act as to that pur- 
poſe ; and I ſhould be apt to think, Subſtance 
enough: This Sir Matthew Hales ſays is De- 
ſective; He ſays the defects of this Proviſion 
are, Firſt, in the Execution of the Law already 
made: This is the firſt time I ever heard that 
Argument from a Learned Man ; and how the 
defect in the Execution of a Law can be ſaid 
to be a Defect in the Law in the proviſion of 
it, I do not rightly comprehend in ſtrict Pro- 
priety of Speech; nor the firſt part of his Para- 
phraſe upon it; That it is rare to ſee any proviſi- 
on of a Stock in any Pariſh, I readily agree, and 
the Nation, to the ſhame of it, knows; and I 
believe no Overſeers have ever (at leaſt for ought 
Iknow, who have been a Juſtice of Peace above 
theſe Twenty Years) applied themſelves to the 
Two next Juſtices of Peace to Pray in Aid to 
raiſe any. The Second Defect, he Obſerves, 
is in the Laws themſelves. Fiilt, No power 


of the Juſtices to compel the railing of a Stock 


where the Churchwardens and Overſeers neglect 
it: This I do not rightly Underſtand; I thought 
the power of the Juſtices ro Levy the Penalty 
of 205. upon Overſeers and Churchwardens. for 
abſenting themſelves from the Meetings di- 
reed, or for being Negligent in their Office, 
or in the Execution of the O:ders, had been a 
ſort of Compulſion upon them; and that che 
not railing a Stock as this Act dit ects, had been 
a neglect of their Office, A Second Defett, 
That the Act chargeth every Paiita apart; As 
to this, the Act ſays, chat the Joſtices may 
charge any other Pariſh within che Hund:ed, 
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| and the Juſtices in Seſſions may charge any 
Pariſh in the County to pay to that poor Pariſh, 
&c. This I think is not altogether to ſeparate 
in Tax, though it be in Stock and Employment, 
and ſo it ſhould be, and there are ſome ſubſtan. 
tial Pariſhes diſtinct, beſides, to my knowꝛlege, 
in many Counties in a capacity to raiſe aStock, 
c. and which have all the poſſible Convenien- 
cies imaginable to ſet the Poor at Work; and if 
they do not do it by Vertue of this, they never 
will by all the Laws which the Wit of Man can 
ever invent. His Third Defect is, That there 
is no power for Hiring and Erecting a common 
Workhouſe. I conceive, with ſubmiſſion, there 
is no Neceſſity for this, but in very few places, 
and believe the makers of the Act never thought 
it neceſſary ; but did ſuppoſe that the common 
prudence of a Pariſh would provide ſuch conve- 
nience within themſelves; and there was Room 
enough in molt Pariſhes for ſuch, before In. 
— mating grew fo much in faſhion, as it was not 
| in thoſe days. This common Workhouſe is but 
a new Invention, and whether of real uſe at 
this day, or not, I much doubt: But beſides 
per 7 Fac. I. cap. 4. The Juſtices at the Seflions 
may, and Sir Edward Coke ſays, he iz of Opinion 
there was no Defe& before. The Remedy Sit 
AMatihew Hales propounds, is, Firſt, That the Ju- 
{tices of Peace ar their Quarter-Seffions do fer out 
and diſtribute the Pariſhes into ſeveral Diviſions 
to club to.a Workhouſe, and that they do 
chuſe a Mafer for each Workhouſe, and Two 
Ower{cezs, For my part I ſhall never conſent to 
this, contrary to a Law, and unwilling'y with 
One: and doubt this would be a Remedy worle 
than the Diſeaſes, and only give Three Men 3 
- Tits 
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Title to Cheat the Country, and the Poor alſo; 


as it happens in a certain Pariſh where there is 
one of the belt Manufactures in Europe, and yet 


the Town the Pooreſt at the ſame time in the 


whole County. The Reaſon is, that the Maſters 
or Undertakers Oppreſs the Labourers in the 
Manufacture, and make them Work at their 
Rates to Starve, whileſt they grow Rich: I 
think few Men ( as the World goes now ) are 
to be truſted in any publick Employment, more 
than needs muſt : For we are a Nation, God 
knows, of a mighty generous, publick Spirit, 


which does nothing but for private Gain, and- 


we ſerve the Country very Faithfully in our 
own Ends. Of this we have had a lamen- 


table Example in many Inſtances, and almoſt 
all Circumſtances, for ſome Years paſt; and 
what the Houſe of Commons every Seſſions 
Complains of, and Inquires into. I like his 
Ninth Remedy, but cannot ſee the Novelty of 
it: That if any Perſon that is able to Work, and 
not able to maintain himſelf, ſhall refuſe to do 
ſo, he may be forced thereunto, by Warrant of 
Two Juſtices, and ſent to the Houſe of Cor- 
retion and what is this more than That Act 
ſays, That any Juſtices (any one Juſtice as hath 
been reſolv d) may ſend to the Houſe of Cor- 
rection ſuch as ſhall not employ themſelves to 
work, being appointed thereunto as by the Act 
directed. As to his Improvement of Trade, tis 
a thing I do not underſtand, nor that it is im- 
mediately to the purpoſe. We are talking of 
lupplying the Neceflicies of individual Perſons 
by their Labour, which may be done by buying 
a few Knitting-Needles and ſome Yarn, a Spin- 
ning Wheel or Two, and ſome Flax or Hemp. 
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Some neceſſary Materials, not of advancing the 
Trade of a Nation at firſt daſh z Let that be the 
Conſequence with all my Heart, and 1 wiſh it 
. were in time; but a very Ordinary Stock in the 
mean while, will ſuffice to employ the Poor; 
Some few, for theſe would be but few if. any 
way employ'd, to live as poor, and to maintain 
themſelves in ſome homely work to keep them 
from Starving, or being an extravagant charge 
to the Pariſh: and it would be ſufficient at firſt, 
if a Pariſh got nothing by it, but keeping the 
Infantry of a Town out of Harm's way, from 
cutting and- ſpoiling of Wood, pulling and de- 
ſtroying of Hedges and Mounds, &c. till they 
had once got an honeſt habit of Induſtry, as it 
is in ſeveral Places of Exgland already, where 
ſuch care is taken , that the Children begin 
eo take a pleaſure in their Labour, and ſcorn 
to be Idle; and I think particularly at Briſtol, 
if I miſtake not. And ſome Encouragement, 
ſome little Reward may be given by way of Pre- 
ference to Dilig nce : For J am not for making 
Chriſtian People Slaves, no more than I am for 
Breeding em up in Idleneſs and Luxury, in 
oth, or to eat Plumb Pudding every day; For 
our Poor at preſent Scorn to eat of any Corn but 
the Beſt Wheat, when they can get it; and deſpiſe 
Miſcellany, which a Farmer eats wich content in 
his own Family. His other Objections and An- 
ſwers are but Tautology, to {well up a ſmall 
Treatiſe into the form of a Book, and are but 
Surmiſes, as he himſelf calls them. If this were 
obſerved,there would be no complaint of a Pariſh 
being overttock'd, if any fort of Stock were 
rais d to fer the Poor at Work: For it mult be 
conich>'d, it loks fomewhat hach and harba- 
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ous to confine People to a certain Town or 
Place, and not find em work, who are will- 
ing to work; and this hath happend tw my 
knowledge ſometimes in ſome Places, and very 

lately the caſe has been, that honeſt Men with 
large Families of Children have made this Juſt 
complaint. This deſerves a very ſerious Conſi- 
deration ; and muſt put us upon a neceſſity either 
to diſcharge, and let looſe the Acts of Parlia- 
ment touching the reſtraint of Settlement, and 
enlarge the Liberty of Mankind, and ſuffer 
| them to Settle where they will, or can: Or elſe 
provide and raiſe ſome Stock whereon they may 
- have a certain fund of a Subſiſtence by their 
Labour, for the neceſſary ſupport of their Fami- 
lies, and not confine men to make them Priſo- 
ners, and ſtarve them too. It hath been Que- 
ſtion d upon the Political, as well as Chriſtian 
Conſideration, Whether ſuch a Law as pens men 
up from a natural Liberty of taking the Air in 
their native Country by any change (which they 
ſay is good in Conſumptions) and is really a fort 
of Impriſonment of the Subject for his misfor- 
tune, not his fault, be a Law fit to be introduc'd, 
or maintain'd in a Nation, either of Chriſti- 
anity, Trade, or Tillage ? *T was but a Tempo- 
rary Act; and the Reaſon of Waits, Woods, &c. 
which was ſuppos'd to invite and draw Men to 
ſuch Places, and the occaſion of the Law upon 
fuch like Temptation of Settlement, to over- 
charge a Town, is almost vaniſh'd, if it ever 
were a good one; Which, Iconfeſs, I can't think 
well grounded ar firſt. For thois Gentlemen 
who had ſuch advantages in their Townſhips 
and Mannors, could better bear poor, than 
thoſe that had not, and perhaps it was fit the 
Poor ſhou!d be near ſuch Scituations, to pro- 


vide themſelves for theic necellicies of Fire, &c, 
L. out 
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out of ſuch Superfluities which were the product 
of cheir. Country, tho' not their Rightful diſtin& 
ſleſſion; but yet to which they have a natural 
Right to ſubſiſt on, where ic can be ſpar'd ; and 
therefore ſcarce fit to drive em off from thoſe 
holds, to wander at large, till they became un. 
ealy to the Nation, and then at laſt to fix em 
again in places where there is no poſſibility of 
ſuch Subſiſtence, and where they muſt periſh for 
want of fuel, unleſs they came by it Diſhonelſtly, 
by the Plunder of their Neighbours, and De- 
ſtruction of the Place. Where ſhould the Poor 
be, but where God hath ſent them forage ? S0 
it is alſo a doubt whether this Reitraint hath done 
more good than harm in the Kingdom, and 
whether it be not as broad as long. For if a 
Servant lives a Lear in a place upon a Lawful 
Retainer, and happens in that time to grow 
hot in the Cod-piece, and Marries: He brings 
in ordinary conſequence an extraordinary Num- 
ber of Childien, and Intails a large Family upon 
the Pariit 3 whereas otherwiſe, the new-marricd 
Couple would have gone off, and ſetled fome- 
where elſe, as among Relations, or with Friends, 
or where they could have other Conveniences 
and Advantages for a better Maintenance: Sup— 
pole this Man a Servant of a Farmer, for Exain- 
ple, the next Servant that the Farmer takes, ſtarves 
this laſt Servant and his Family, for moſt of the 
Farmer's Work of Threſhing, Cc. moſt of the 
Work within-doors, he docs by himſelf and 
menial Servants, and very rarely employs 2 

Labourer, unleſs only in Harveſt, and then 

theſe become poor almoſt as ſoon as ſetled, for 

want of Opportunities to maintain themſelves WM! 

by any hoveil Labour or Work. So that I con- 

ceive, ſuppoſing theſe Ads. of Settlement to WW | 

ſtand, that the firſt and lalt Fault lies with the 
| O vers 
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Overſeers, who will not be perſuaded to the firſt 
Step of their Duty; and unleſs we can reform 
and mend them, and make 'em move as they 
ought, we ſhall never do any good by any Sup- 
plemental Laws: Theſe Overſeers have got an 
habir of Taxing, that is eaſy to them, and that 
is all they mind; and fo will Conſtables and Sur- 
veyors of High-Ways allo in a little time, if they 
are not a little better diſciplin'd, and look'd 
after. And all Charges will be at length turn'd 
upon the Landlord, till he himſelf will be al- 
moſt diſabled to pay the Taxes to the King: 
And 'tis this great charge to the Poor which 
has made the Nation ſo uneaſy under the Pub- 
lick Charges of it, and makes the Land-Tax 
ſeem ſo grievous and burthenſome: For the 
Tax to the Poor alone in ſome places mounts 
as high as that of Two Shillings in the Pound to 
the King. Beſides this Careleſs, Lazy making 
of Taxes, has brought the Poor upon us to that 
degree, ſo impertinently and unneceſſarily, that 
unleſs we can mend and reform the Poor alſo 
in their Behaviour, 'ewill be unavoidable to all 
tuturicy. For it is come to that paſs now, that 
they have a ſort of malicious Ambition of be- 
coming poor at laſt, and endeavour to throw 
tiemſelves on the Pariſh artificially, as being 
provided for by the Over/rers in a better Sub- 
fitence than Labourers, and even ſome Farmers 
can afford themſelves. They Jog on careleſly 
to the old Tune, The Pariſa is bound be 1s Us; 
And therefoie they reſolve never to fave any 
thing: Let Corn be dear or cheap, tis the fame 
thing with them. As to Frugality, and laying 
lp againſt an Evil- Day, they will Eat the beſt; 
deſpiſe and will not touch Rye, when Corn is 
low. If they happen to have any thing of any 
Value, they will 8 4 to diſpoſe of it; * 
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it away to Children, or Grandchildren, or em- 
bezil it; Sell Houſes or Goods to Relations or 
Friends fraudulently for ſome ſmall unvaluable 
Conſideration , on purpoſe to leave themſelves 
bare and deſtitute in their old Age, to throw 
themſelves on the Parith, and become a charge, 
and intitle themſelves to Maintenance and Col. 
lection. Beſides all this, there is another farther 
fault of Labourers, an Exploit lately in practiſe, 
which would ſtagger a Chriſtian's Belief of the 
Truth of it, if it were not fo notorious and pub- 
lickly known: A villany of ſuch au unnatural 
Complexion, that no Law can be ſevere enough 
againſt it: That is, when a Fellow hath married 
a Wife, and hath ſeven or eight Children by 
her, and the Wife dies, fo ſoon as he finds hin- 
ſelf a little preſs'd, and under ſome difficulty of 
providing for his Children, He runs away, and 
leaves them to the care of the Pariſh ; goes off, 
and ſets up for a Batchelor in ſome remote place, 
takes a new Wife, and begins another ſet of 
propagation: Such a Man may perhaps be ſaid, 
in one ſence, to he a good Commonwealth's-man, 
by getting the King more Subjects, but the 
Offence nevertheleſs ought, as I conceive, to be 
made Felony without benefit of Clergy, and he 
ought to be hang d for his Frolick and Diver- 
ſion: Otherwiſe it may prove a temptation fatal 
in its Conſequence to thoſe whom he leaves 
behind, and are at prefeat religioufly diſposd 
to ſtick to their Families. For it will be very 
hard to charge honeit Men, who have a large 
Stock of Children themſelves, towards the keep- 
ing thoſe of ſuch Deſertecs, and to maintain 
their Brood at the expence of half ſtarving their 
own. I do not ſay, thoſe forſaken Children 
ought to be ſtarved ; but I think, they ought 
to be diſtinguith'd for their Father's ſin, they 
may 


of England, Conſider d. 
may be either fent to the Houſe of Correction, 
when able, as to a Work-Houſe, in default of ſuch 
being in the Pariſh, and a ſmall Stock rais'd for 
that purpoſe, if the Maſter of a Honſe of Cor- 
reftion be not ſufficiently provided with Mate- 
rials, as he ought to be; Or they may be per- 
mitted to Vagrant it in the Neighbourhood : 
They may be allow'd to be Objects of Charity, 
but they ought to be no more, and are not to 
be upon the ſquare with other Honeſt Men's 
Children, to be provided for by Compulſion. 
And ſo in other Caſes looking forwards, It might 
be better, that other poor Children were ſo or- 
der d alſo, till we can make Overſeers do their 
Duty, rather than their Parents ſhould preſume 
upon a forc'd Charity, and thence reſolve to 
ave them to be better kept, as they think, (and 
t often appears to be) than the Children of ho- 
neſt induſtrious Labourers and Cottagers. It 
muſt be acknowledged at laſt, that the Subſtan- 
tial defect, which occaſions Poor ( thoſe only 
of Age and Infirmity excepted ) is the Want of 
2 Stock and Materials ro fer them on Work; 
and I can think but of one additional Supply of 
that nature, Which is, That every perſon who 
by Will doth Deviſe or leave any ſingle Legacy 
to the Value of One hundred Pounds, ſhould in 


the Name of God, in the firſt place, bequeathe 


| 
ie pound to the Poor; or that the Law by 
Coaſtruction ſhould make ſuch Diſpoſition in 
» aſe of Neglect, To the Poor of the Hundred, 
„ Diviſion, where the Party dies; to be paid in 
1 Mite Firſt place to the High-Corſtable, to be applied 
che Juſtices of that Diviſion at their next 
2 MW\lonthly Meeting, towards railing a Stock to ſer 
the Poor at Work in ſuch Town or Towns which 
olt want it. And chis [take to be a more juſt and 
quitable Tax (if I way fo call it) to tho Poor, 
LI: than 
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than that on Marriages and Births is to the King, 
The next Article which may require a more 
eſpecial care and conſideration of the Juſtices, is, 
thoſe Laws which relate to our Highways; and 
here I judge we are no way detective in Law, 
but altogether in Execution. We ſhould not 
ſay our Laws want Reformation, when *tis enly 
Our ſelves want it. If our Law-makers never 
more mend the Laws, we may mend our Ways 
with thoſe we have already. "Theſe Laws are 
well known, and all that have to offer on this 
Subject, is, that care be taken only to keep our 
Highways in Repair, when the Nation has been 
at the Charge to put them in Good Repair; that 
is, to keep them from being Spoiled unreaſo- 
nably: And this ſeems to be but Juſtice; and 
in my Judgment can after all, be only done and 
effected, by putting that ſingle Law of 22. Car. 2, 
ia ſtrict Force and Execution Impartially ; for to 
putLaws Partially in Execution, is no more Jull 
than it is Prudent. Tis not Equal nor Fair, 
nor for the- Honour of the Nation, to put the 
Subject upon a continual. Charge, and hard 
Duty.to mend Ways by force of Law, and yet 
to paſs over, and Neglect that Law which would 
keep them Good, and in great meaſure preſerve 
the People from that future Charge. Tis farther 
exceeding hard, to put the poor high-Shood 
Cottager ( who never Spoils any Highways, 
and has nothing to do with em) on Six Days 
Labour in the Highways, whileſt his Wife and 
Children may want Victuals in the mean tim? 
(and that ſervice may bealfo repeated now ) and 
yet Privilege the Carrier, who ſpoils ail Ways, 
by Law as it were; and to ſuffer thoſe eternal 
Nuſances to paſs and repaſs to the continual 
Damage and Deſtruction of them, wichen 
255 notice or regard to ſtop them, and me 
J x 
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them Pay the Penalties of the Law, for going 
with an lllegal Number of Horſes at length, 
and carrying ſuch Illegal and prodigious Weights; 
which Penalties, if duly Levid, would either 
prevent their breach of the Law, or go a great 
way in repairing the Damage. Whatever the 
conveniencies of Trade or Merchandize may 
be ſaid to be to the Nation by Lawful Carriages, 
as the Act of the 3 d. and 4th. of William and Mary 
ſpeaks, or how our Intercourſe is carried on with 
Advantage tothe Trader; I am ſure it is of no Pro- 
fit, and little Uſe, to the Poor Cottagers and La- 
boutrers, or Countryman; and they ought not to 
Suffer by Illegal Carriages, if they ought to be 
charged at all to thoſe that are Legal. But after all, 
tis to be queſtioned and ſuſpected, that this Trade 
which theſe Carriers convey, is as much to the 
Diſadvantage of the Nation as it is to the Ad- 
vantage of it: And there is ſcarce any thing but 
may be convey'd almoſt as well, by the Old 
Primitive way of Pack-/addle-Horſes, as it is of 
neceſſity now practiced in ſome Countries, un- 
l:{s it be one fort of Commodity or two; that 
is, carrying Women up to London, where they 
learn Pride, and fo ſcorn to wear their own 
Homely Manufactures ; or bringing Wine down 
into the Country, to hinder the Conſumption of 
Malt; both which had better be left where they 
were. But theſe Carriers,theſe unlawful Carries are 
grown ſo Inſolent of late,through the neglect of the 
Firſt Law, that they have had the Confidence to 
Petition the Houſe of Commons in a Magiſterial 
way, to repeal their impracticable Law made 
by themſelves, as they Arrogantly call it, as well 
as Improperly : Be it fo, yet why not to be kept 
to the other part of the firſt practicable Statute, 
of going but with Five Horſes at length? this 
was more than was * by the antient Law 
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of England ; as We find it Reported in Egerhꝰs 
Caſe, March's Report 's: q. 13 1. there it is ſaid, that 
hy the Cuſtom of England no Carrier or other per- 
fon (for our Farmers, by the by, are now almoſt as 


bad in that reſpect as the common Carriers) 


ought to carry above Two Thouſand Weight, 
and that with a Waggon, Gc. having but Two 
Wheels, and drawn by Four Horſes only : This 
Egerly Was an Oxford Carrier, his Name pretty 
well known tothat, and a Neighbouring County 
or Two; and whatever ſervice he did to advance 
the Trade in general, that doth not appear, but it 


doth, that he advanced and got a good Eſtate for 


himſelf. which he left to his Family: But an Infor- 
mation wasbrought againſſ him, that he the Defen- 
dant had uſed for the ſpace of a Year then laſt paſt, 
to Sie guoddam G:(farorium, Anglice, a Dragg 
or Waggon, cam quatuor Rotu, & cum imuſitato 


numero Equirum, Viz. with 12 Horſes betwixt 


O#0rd and Jendon, and he had uſed to carry Five 
Thoufand Weight, fo that he Digged and Spoil'd 
the way in a Lane, called Lobb. lane, inſomuch 


that che People could not paſs, c. And Judg- 


ment was given againſt him; and the only ma- 
terial Queſtion was, Whether he ſhould be Fin'd 
to the King, or Mend the Way, at his own 
Charge This was in the 17:4 Ycar of King 
Charles the 1f. and they are pretty well uſed by 
that Law of 22. Car. 2. and they ought to be 
confin'd to that; and if they would have more, 
let them take the Advantage of the other part 
of that Law, or any other as they can: But they 
ought to have the Labouring-Oare put upon them, 
and in the mean time the Country ought to ſtick 
to their Laws, and make them pay the 40 . and 
Levy the Fine upon them ſtrictly, that they may 
thus contribute to the Repair of all che Highwazs 
chrovph which they uſually paſs and Deſtroy, till 
; | they 
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they themſelves can find out an Expedient with- 
in the Law,and contrive a way of going Double, 
which is practicable, and in Holland in particular, 
where the Natural Soil is much worſe than Ours. 

Another great Nuſance in the Country was 
by Vagrants : but the Act of the Laſt Seſſions of 
Parliament ſeems at preſent to have pretty well 
cured that Diſeaſe, and hath given a Check to 
that Extravagance; that wandring Fancy,and the 
pleaſure bf that pernicious Trade, is put to a ſtop ; 
and I hope we may have Senſe and Diligence 
enough to keep up to this Law with ſome Keſo- 
lution and Conſtancy. Yet it may be doubted, 
for the Lord Chief Juſtice Cokerells us, that upon 
the making the Statute 39. Elix. and a good 
ſpace after, whileſt Juices of Peace and other 
Officers were Diligent and Induftrious, there 
was not a Rogue to be ſcen in any part of Eng- 
land; but when Juſtices and other Officers be- 
came Tepidi, or Trepidi, Rogues, &c. Swarmed 
again. And here I would obſerve the Fate of a 
Nation in letting Laws looſe to the laſt Extre- 
mity ; for upon this Suppreſſing of Vagrants, 
we find Rogues, almoſt all, run up to London, 
where they are loſt to Diſcipline and Diſcovery, 
in an unzovernable Wilderneſs and confuſed 
extent of Buildings, and thence fally out almoſt 
every Night in the Shape of Foot-Pads and 
Robbers, or turn Houſe- Breakers, &c. So that 
there is no palling in or out of the City without 
Danger in an Evening, or ſcarce ſtaying Safe 
within it. And this may alſo inſtruct us, that it 


15 not Prudent to ſuffer any Town to grow into 


ſuch an Extravagant Irregular Bulk, without 
Gates, Walls, or any poſſibility of an Uniform 
Order of Government. But as to Vagrants, I 
have nothing farther to add to this late Law, 
only my Wiſhes that it may be maintained; with 
| this 
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this Caution nevertheleſs, That the Juſtices take 

great care how they Endorſe the Certificate to 
charge the County with an Allowance, Ce. 
otherwiſe the Remedy may be worſe than the 
Diſeaſe, and we ſhall only put off the Evil, not 
remove the Miſchief. That part of the Act 
which orders that the Petty Conſtables ſhall not 
Charge the Inhabitants of their Conſtablery with 
any Sum of Money towards the Relief of 
Rogues and Vagabonds, is no doubt an excel. 
ent Clauſe, and fo good, that 'tis great pity i: 
had not been extended in Two Words more, to 
Charch-Hardens and Over/cers of the Poor ; Whol: 
Accounts confift chicftly of Sum and Items 
of ſo much given to ſuch who came wich a Pals, 
and their Bills at this rate uſually amount to a 
conſiderable Sum; perhaps none of it, at leaſt 
not half, really given, and ſome of thoſe colours 
of Expence yet remain. This made Overſeers lo 
tond of that Office, and no doubt they knew 
why. But certainly there is no reaſon why 
ſuch Fellows ſhould be Maſters of Gentlemen“ 
Pockets, and Command their Purſes under ſuch 
a_pretence. If ever we come to want a Law to re- 
vive the Execution of this Act, which is not un- 
likely in this Nation, and Vagrancy ſurvives this 
Suppreſſion; *twere fit a Clauſe to that purpoſe 
ſhould be added; for that would damn one part 
of their Trade, and leave them only that of Fe- 
lony to live upon. There were Two Reaſons 
which made this Act altogether Neceſſary; one 
aroſe from the defect of Fuſtices of Peace in a 
careful examining of Paſſus (beſides that none 
by Law could be granted to Beg) they u'ed to 
come fo thick, and Sign d fo flightly and eafily 
(not to ay Iuconſiderately, or worſe) that one 
wou d hive been almoft tempted to think, that 
the Juitice, or the Clerk at leaſt, went halves 
| 8 ich 
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with the Vagrants, and ſhared in raiſing this 
Contribution. The other was the invincible Neg- 
le&t of Conmftables in Puniſhing them at Firſt : 
"Twas grown through diſuſe, in ſome Counties, 
ſo very Impracticable, tha: it was almoſt im- 
poſſible for a 7u{#:ce of Peace to perſwade or 
coinpel them to do their Duties : their Honour, 
for ſooth, lyes at Stake, their Neighbours would 
callthem Names, and Laugh at them: ſometimes 
a Remiſneſs in them, occaſioned by Fear; they 
were perfectly Bully d by theſe Vagrants with a 
Paſs,or pretended Paſs, and ſometimes were forced 
as it were, to give for the Eaſe of themſelves, and 
Safety of their Families. Sometimes if a Conſtable 
was perſwaded to his Duty, and to Whip a Va- 
grant, the Wife would come in, and not ſuffer her 
Husband to Whip him, for what reaſon I know 
not, unleſs it were perhaps through Fear and Ap- 
prehenſion that their Husbands might get a Habit 


ol Correction, and turn it upon themſelves. 


But feriouſly *cis theſe Perry-Conſtables who be- 
tray almoſt all our Laws in che firſt motion of 
Juſtice z and unleſs the Juſt ice of Peace ſhew to 
a Conſtabl: a Vagrant, the Conſtable will never 
bring one, and ſhew him to the Juſtice. They 
ili not make true Preſentments of any Faults or 
Offences within their reſpective Liberties. They 
will not make due Returns of Perſons fit to be 
rcturn'd on Juries, but are partial, and omit 
and leave out Perſons, for favour, or through 
fear, ec, They will not preſent any thing amiſs, 
tho* they know, and fee it every day. They 
make up their Returns only for Form's ſake, or 
rather they are made fo by Clerks for them, and. 
brought to the Juſtice to be ſign'd in the Groſs, 
a Dozen or Two at a Time, and to carried ta 
the High-Con/table 3 who, 'tis true, takes an Oath 
that they ate as he had em from the Petty- Con- 


fable, 


y 
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fable, without Alteration, when there is no- 
thing in them worth looking into, or takin 
notice of, Now why ſhould a Higb- Conſtable be 
{worn to that which now at leaſt, is only matter 
of form, and not the Perry Conſtable to his Re- 
turn, to the Subſtance, which is, or ought to be 
fomerhing 2 And we ſhall never come to the 
knowledge of what paſſeth within the County 
in their reſpective Things, till we can take 
effectual care with the Conffable, to examine 
his Returns, and to make him {wear to the 
Truth of them; That is, not to trouble the 
Seſſions with it. Let the Petry-Conſtable come in 
Perſon to the next Fuſtice of Peace, ſome ſhort 
day before the Sein, and let him be interro- 
gated on the Articles of his Return particularly, 
and be {worn to the Truth of it ; and let- him 
be proſecuted too if he be forſworn. By this 
method he may poſſibly diſcover ſomething ; 
and thus he will excuſe himfelf to his Neigh- 
bour, for being an Informer (of the Truth) as 
they call him; and Truth at laſt, may come to 
light. For we ſhall never ſit as a Court to any 
purpole, till we can make a Conſtable Stanch in 
his Preſentments; make him ſuch an Officer as 
he was Originally intended, and ought to be ; 


—_— 


and tis fit theſe Officers ihould be under the 


Correg ion of the Laws, and themſelves ſub- 
jected to all the Penalties of the neglect of Duty, 
till they ſhall think fit to preſent the Offences 
of other Men, and to put the Laws belong- 
ing to them in ſtrict execution, and to mind 


What is properly their Buſineſs for the Service of 


the Country. Almoſt all the noife of the Seſ- 


ſions is conſequential, and falls in upon their 


neglet of the Act of 31 Eliz. cap. 7. againſt 
unlawful Cortages and Inmates, the breach of 
which Law is unavoidably within their daily 
notice 
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notice and obſervation. This in default of Pre- 
ſentment at the Court. Leet, (which is a juriſ- 
diction fick and dwindling) ought to be pre- 
ſented to the Seſſions by the Conſtables: From the 
neglect whereof come thoſe inconveniences 
which Sir Edward Coke teils us of in his Second 
Inſtitutes, Expoſition upon that Statute. Hence 
grow by unlawful Cottages and Inmates againſt 
this Statute theſe miſchiefs, ſays he, they are 
Neſts to hatch Idleneſs, the Mother of Pilferings, 
Thievings, Stealing of Wood, &c. Tending 
alſo ro the prejudice of Lawful Commons, &c. 
But the greateſt inconvenience of all, is the Ill 
Breeding and Education of Youth; which In- 
conveniences, he ſays, may be eaſily help'd 
and remedi'd by the proviſions of this Excel- 
lent Law: And, no doubt, had this Law been 
well look'd to, and obſerv'd, there could have 
been but little occaſion for that Law of 14 Car.2. 
our firſt Act touching Settlements, which hath 
made ſuch a Clutter and Hurly-burly in the Na- 
tion. For whoever obſerves throughout our 
Statute- Book, for almoſt 200 Years laſt paſt, 
will generally find, that 'tis not ſo much the 
Defect of one Law, as the neglect of it, that 
begets another. This you may particularly ob- 
ſerve to be true, and the Complaint in the Pre- 
amble of this Act, and that of 7 Fac. 1. cap. 4. 
an Act proper in this place, as well as under the 
Article of Poor. Whereas divers good and 
neceſſary Laws and Statutes have been made 
and provided, for the erecting of Houſes of Cor- 
rection, &c. which Laws have not wrought that 
good Effet which was expected, and it was not 
done as intended, and the faid Statutes have not 
been put in execution as by the ſaid Statutes were 
appointed, Cc. there was the fault then, and it has 
been more and more ſo, and worſe ever ſince. 
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| The Laws for pfeſervation of the Game of all 1 
ſorts againſt Pochers, are ſo many, that they would 
make a Burthen of a Volume by themſelves, 
yet, in a manner, ſignify no more than Waſte. 
Paper. There ſeems to be but only one Law 
which can poflibly remain to be added, and 
that is C/ub-Law. The laſt Act of 3 and Will. and 
Mar. c.23. commands all the Laws and Statutes 
then in force to be put in Execution: And yet 
for my part, I have never heard of any one of 
them-to have been executed any where at any 
time ſince this laſt Act, within my hear-fay : This 
hath been as much negle&ed as the Reſt. For 
the Poching-Trade goes on ſtill, and worſe than 
ever, in contempt and defiance of Law, good 
Manners,and common Honeſty, It's ſaid to be 
a ſign of a ſickning or ſinking Nation, where 
all Laws are neglected, and Men are generally 
let looſe to their own vicious Fancies : I'll tel! 
them alſo what it is a ſign of, and that is, that 
we are a very tame, poor-{pirited Gentry here in 
England. In France the Laws of this ſort are ſo 
ſtrict, and fo ſeverely. executed within their 
Royalties, that near any Seat of a Prince or Noble- 
man, Hares play about in the open Field in day 
Time, and make love in Publick; and Partridge and 
Pheſants will ſcarce avoid one: and if they take 
wing at the ſiglit of a Traveller, they fall again im- 
mediately at a very ſhort diſtance. I know not 
well what can be added here in Exgland to this laſt 
Act, unleſs it be to make this Clauſe of it more 
particular and ſevere; as thus. If any Perſon not 
qualified by Law doth keep or uſe, or be ſeen ha- 
ving with em abroad any where, any Grey- hound, 
Setting dog, Coney dog, Hays, Lurchers, Nets, 
Snares, Gun, Angle, or any Creature, or any Ia- 
ſtrument whatſoever for the Deſtruction of Game, 
or proper for Poching, by Land or Water, and * 
| 8 
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be cbnvict theteofby the Oath of one credible wit. 
neſs, or view of Juſtice of Peace, he ſhall forfeit 51. 
one Moiety to the King, and to'thet᷑ to the Infor- 
mer, to be recover dy Bi or Information in Seſ- 
ſions, andthe Offendet᷑ td ige proſecuted to c /awry 
beſore and after Judgment; if he live eſpecially 
within any Cityor Town- Corporate, and doth not 
appear upon procels of the Court. And if the Ot- 
fender ſo Legally convicted be not able to pay the 
ſaid 5 J. then to be ſent to the Houſe of Correction 
for Six Months; and alſo no Certiorarito be allowed. 
This Proſecution and Conviction of: Pochers upon 
moving only out of ſuch Town or City to deitroy 
| anyGame,and ſuſpected, tho' not taken in the fact 
of downright and direct Poching, is ſomewhat 
like the old Foreſt. Laws of Dos-draw, S:abl 1 nd, 
Back- bear, or Blody-band 5 Of which you may 
ſee in Manweod in his Foreft-Laws, And all 
Cities and Corporations ought to be open to the 
proceſs of Juſtices of the County in ſuch Caſes. 
Nor can theſe Treſpaſſers by Pochins be properly 
ſuppreſs'd otherwiſe, without the help ct the: 
Croun· Office, of which we ought not to pray in Aid. 
I may perhaps be thought no very good E- 
man for bringing in Freneh Diſcipline fo often; we 
think they are too ſevere in the Execution of the 
Laus in general there; I know not whether that 
may be ſaid propetly or not: yet that is much bet- 
ter, as I take it, than our Trifling with Laws here 
with us. We commend our own Conſtitution, and 
It may be very good, bur yet tis nothing in Effect: 
or is it very material, not ſo much at leaſt as we 
fancy, what the Conſtitution is,provided it he kept 
up, and maintain'd to fome degree. I will crave 
leave to bring in one more 1rench Inſtance by the 
by, tho' it be foreign to my purpoſe here. For ex- 
ample,in appearance a Watch in London &c. where 
the Sul ject is govern d by Night, by Neighbours 
| who 
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who are Houſe: keepers, is a better m ethod than 
that at Paris, where the King's Guards and Sol. 


- diers keep the Watches Qurs, I'le grant, ſeem 


beſt in Notion, but certainly Theirs is beſt in faq; 
And there is, beſides, Reaſon for it. For here 
in London, Mr. Conſtable is a Man of ſome Sub. 
ſtance, and ſo perhaps may Some of his Watch 
be, they have Money in their Pockets, and make 
a Shift very often to get almoſt Drunk with our 
Engliſh Liquor; and ſometimes Quarrels are oc. 
caſion d by their impertinent Catechiſing Gentle. 
men, who are paſſing at a late Hour upon law. 
ful neceſſary Occaſions, and ſometimes other 
ſober perſons. Whereas their Soldiers ſtand 
Mute, and never ſay any thing to any Man, pre- 
vided he paſles quietly about his Buſineſs ; they 
have very rarely any Money in their Pockets, and 
no Liquor which will fuddle a Man very quickly, 


except Brandy which their Subſtance can't reach 


to in any Quantity. Their Files of Muſquetiers 
ſtand at fo ſhort and near a diſtance, that they 
are not only a check upon the Town, but on 
themſelves, on one another alſo : And if there 
might be ſome Rogues among them, yet they can 
have no opportunity of doing Injury or Miſchict, 
unleſs it were by a general Conſent, which is 
hardly to be ſuppos d. *Tis poſſible they may fire 
upon an impertinent drunken Beau, or Rake,once 
in an Ape, or ſo, but they fave an Hundred ho- 
neſt ſober Men, for one ſuch Spark, who may 
juſtly ſuffer. And the whole Town preſerves a 
Face of Order generally. There are no Whores 
nor drunken Bullies walk the Streets, no Vizard- 
Maſques at their Play-houſes, no Sign of publick 
Viceor Debauchery, whatever there may be in pri- 
vate; whereas here a Man hath ſeveral dangersto 
encounter, beſides that of a pragmiatical or drunken 
Conſtable: Offences from the Law it ſelf,and the 
abuſe, as well as the neglect of it. The 
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The next and laſt Acts of which I ſhall here 
take a particular notice, is, the Statute of La- 
bourers 5 Elix. c.4. 1 doubt the Body of this Act 
doth not make good what the Preamble pro- 
miſeth, and there ſtill wants a Law to digeſt 
and reduce the ſubſtance into better Order, 
touching the Retaining, Departing, Wages of 
Apprentices, Servants and Labourers, to re- 
'form Idleneſs, advance Husbandry, and to 
mend Servants in general, by puniſhments and 
rewards:this A& ſeems a little contuſed,and doth 
not well diſtinguiſh in the Retainers of Appren- 
tices, Labourers and Servants ; nor is it ſo me- 
thodical and exact as it might be, as to the Diſ- 
charge and departure of them : But whether 
the defect be more in the Act or the execution 
of it, this is certain, that diſorderly Servants 
are become one great Complaint in the Coun- 
ty in general, and of almoſt every Family in 
parcicular. The great cauſe hereof, I conceive, 
is the imperfect expreſſion of this Act touch- 
ing Teſtimonials: That Clauſe ſeems to go 
only to Servants in Trades and Husbandry, 
whereas it ought to have been general upon all 
Retainers, or Departures whatſoever ; For it is 
more wanted amongſt Gentlemen's Servants, 
than any other ; It due care were taken in this 
point, Servants would be more upon their 
Guard of good Behaviour, more cautious how 
they offended, and more diligent to obey and 
pleaſe ; and withal more honeſt and faithful to 
their Maſters, if they could not be retain'd 
with a new Maſter, or taken into any new Ser- 
vice, without a Teſtimonial from the former, 
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which ſhould certifie their Demeanour: This 
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would, moreover, * that Ungentleman- 
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like practice of inveagling Servants out of one 


lace into another: The penalty ſhould, I think, 
be 10 l. at leaſt, againſt any Maſter for retain- 
ing any Servant without ſuch Teſtimonial; 
and the Servant departing without it, ſhould 
be ſent to the Houſe of Correction tor fix Months, 
as Rogues : and that the Servants may have e- 
qual Juſtice, which, I doubt, they have not up- 
on My branch of this Act (for Maſters made 
the Law) they ſhould have a Right of Action 
to recover 5 J. againſt any Maſter, who refu- 


ſeth to grant ſuch a Teſtimonial unreaſonably, 


and without juſt cauſe, to be allowed by the 
next Juſtice of Peac?: And the Court of Quar- 
rer-Seſſions to b e in any Action or 
Complaint depending before them, and alſo to 
award Diſtreß by way of Execution for this as 
well as for Wages, in which, Remedy at pre- 
ſent, the Act is not plain, if not defective. 
There are ſeveral other Articles of offences 
within the Body of the Commiſſion, as well as 
by feveral other Statutes ; offences of Force and 
Fraud, of Injuſtice and Oppreſſion, which 
ought to be better enquired into, and preſent- 
ed at the Seſſions: But 'twill be in vain to pur- 
ſue theſe Diſorders and Complaints only in 
Name and Catalogue, until there be ſome Me- 
thod eſtabliſhed, and put in practice for a Le- 
gal and regular diſcovery ot offenders to be 
proſecuted according to the Laws, to correct 
the Age which we pretend to reform. We im- 
panell and {wear a Grand- Jury very gravely 
every Seſſions, and tell them they are to en- 
quire for the Body of the County, and give 
them in Charge a tormal Liſt of thoſe matters, 
we ſay, they are to take notice of, and to __ 
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their Preſentments upon : But to what purpoſe 


is all this? What can a Grand Jury do without 
Information and Evidence ? They probably 
know nothing of their own knowledge, more 
than what hath paſs'd in their own reſpective 
Townſhips, (and ſo far they would do well to 
look into the Returns of the Conſtables of 
that Tything where each of them dwells) but 
regularly no more can be expected from them, 
There can be therefore no effectual way of 
bringing offences to light (tho' moſt of them 
now a days are committed openly and publick- 
ly enough) and offenders to puniſhment, but 
either by keeping Conſtables up to their Duty, 
by ſteady rules of Diſcipline, to make proper 
and ſubſtantial Returns, and to take notice ex- 
actly and impartially of all publick notorious 
breaches of the Laws and Statutes within their 
ſeveral Precincts; Or by incouraꝑing Intormers 
to bring in Outlying Offenders for facts of ſe- 
cret, or more private Mis>ehaviours ; Or by 
both of theſe methods together: the firſt was 
the antient way in old faſhion'd offences and 
enormities againſt the publick Peace ; and there 
was but little need tor the preſentment of a 


4 


Conſtable otherwiſe in thoſe times of cloſe - 


and regular Diſcipline, when every Patiſh al- 
moſt had a Court-Leet, or were within ſome 
Neighbouring Leet; for at leaſt there were ma- 
ny in each Hundred, held twice a year, or oſt- 
ner, by preſcription, where the Juries of their 
own knowledge might eaſily take notice of all 
publick Nuſances and Offences : And beſides 
the Steward had very good reaſon to give them 
particular charge to be exact in their Enquiries 
and Preſentments : For the Sheriffs-Turn fate 
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ons within the Leer, and we may be ſure were 
always ready to take advantage of the ſlips and 
neglects of it: For they were to enquire whe- 
ther the Tythings were whole or not, and to 
preſent Defaults, which were not redreſß d in 
the Court-Leet; and if for Miſuſer or other 
Cauſe, the Leet was ſeiz d into the King's hands, 
then all the People were to come to the She- 
riff 's-Turn : Here was an eaſie conviction of 
Offenders, and for Execution, the Pillory, Tum- 
brell and Stocks were ready at hand. Thus that 
was in that Age a uſeful and perfect form of 
Juriſdiction. But after, when the Wars be- 


tween the Houſes of York and Lancaſter were at 


an end, when people had more leiſure to exer- 
ciſe the Rogueries in Peace which they had 
learn'd in War, when the Nation flouriſh'd in 
Peace and Plenty, the Circumſtances of Com- 
merce and Action became more various, and 


Vices more diverſifyed; new ingenious fly 


Crimes were invented, and out of the way 
offences introduced, which introduced a ne- 
ceſſity of ſetting up Informers, and to make 
new Laws to obviate and puniſh the Evil ; and 
the Juriſdiction of an Higher Authority and 
force was to be applied to for remedy of fuch 
Diſorders. Hence the Conſtables were to trans- 
ter their preſentments to that Superiour Court, 
to which new Acts of Parliament had given 
the Conuſance of ſuch new offences: There- 
fore for the better Information. of the Conſta- 
bles in their Duty, over and beſides thoſe old 
offences at Common Law, and by ſome anti- 
ent Statutes which were local and ſelf-evident 


generally, and turn'd upon the ſpot, there 
| have 
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have been Articles Printed for their further Di- 4 
| | rection in their preſentment of offences within 
their Notice by ſeveral later Laws and Acts of 
Parliament, which their Preſentments ought 
to anſwer and follow. As to the Uſe of In- 
formers, they are qualified, regulated and re- 
ſtrain d by ſeyeral good Acts; and however 
chey may once have had an ill name, yet they 
are neceſſary Evils, and neceſſary Inſtruments 
of good alle, as the Act of 4 Hen. 7. cap. 20. 
ſpeaks them, for the Reformation of Extorti- 
ons and Wrongs done within the Realm; and 
Actions popular are to be encouraged as being 
penal to all Miſdoers and Offenders in ſuch 
Actions condemn'd, and much profitable as 
well to the King, as to every of his Subjects, 
that them will ſue and maintain, if the Actions 
ſo commenced and ſued be purſued without 
Colluſion or Covin : Here you have the true 
Character of an Informer, and the uſe of Adil 
ons popular, without which, and other regular 
Proſecutions by Inditlment, a Court of Crimi- 
nal Juriſdiction and Crown-Judicature , will 
make but a mean figure, and can ſcarce ſub- 
ſiſt; which is plainly evident upon the conſe- 
quence of negle& of ſuch Proſecutions, occa- 
ſioned either by a ſupine lazy oiniſſion, or in- 
difference, or through miſtaken tooliſh appre- 
henſions of, I know not what Engliſh Honour 
and good Nature, which puts a modeſt Inform- 
er out of countenance ; or laſtly, by a Diſtruſt 
or diſreſpectful opinion of a feeble Adminiſtra- 
tion of the Court of Juſtices of Peace: That 
Court which was ſo peculiarly and cminently 
deſign d to maintain the Honour ct the King 
and Crown ; For the Crown is ſupported by 
1 M 3 Juſtice, 
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Juſtice, and to preſerve Peace, Welfare and 


good' order inthe Nation, by which that Court 
is now ſunk in Authority, and dwindled al- 
moſt into contempt; and hence conſequently 
all manner of Licenciouſneſs and diſorder bro- 
ken in upon the Country, cven to the danger 
of the publick Government. | 

So that a private Man may deſerve Pardon 
at leaſt for exerting the force of Thought in 
an animadverſion that way : And it would be- 
come, as I conceive, the publick Wiſdom of 
the Nation; the united Thoughts of a Parlia- 
ment, to apply their Conſiderations towards an 
Expedient to reform the Commiſſion, and re- 
trieve the Honour and. Advantage of the inſti- 
tution in Crown Matters. 

And if I might be pardon'd yet a farther 
Eſſay upon the other Courts of Judicature ; I 
would bh leave to obſerve, That there is al- 
moſt the ſame defect and diſorder in the Civil 
Adminiſtration ; and that the I aws of Property 
are as irregularly managed to the damage of 
the Subject, as theſe relating to the Crown are 
to the diſadvantage of the Common-wealth; 
and would preſume to ſay, that a Remedy, as 
I think, might be exhibited, which would in 


ſome meaſure reform at the ſame time, both the 


one and the cther. 

It muſt be agreed to me (becauſe it was the 
Rule and Practice of wife Governments, and 
onee of this in particular) that the Adminiſtra- 
tion of Juſtice of all ſorts, and in all Caſes, 
ought to be as near home as may be; and all 
Determinations of Right, as near to the Scene 
pf Diſpute or Difference as is poſſible. For Ju- 
ſtice ought to be ſpeedy, ought to be eaſie, 
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ciſed in ſmall matters as well as in greater; and 
as much Juſtice due to the debate of them, as 
their Determination. All remote Juſtice is at 
leaſt dilatory,is delay, which is a Fault ; theſe 
deciſions then can never be ſo well advanced, 
as in and by the next Neighbourhood, ſuppo- 
ing there may be had competent and proper 
Judges at hand, they ought not to be fought 
aſter, farther. 

Upon this Foundation of reaſoning, are all 
the Antient Courts of Judicature grounded, 
and eſtabliſhed in Vicinity. The Court- Baron 
was kept in the Lord's Mannor-houſe here in 
Eugland, according to the uſage of the Germans, 
Jura per Pagos & Vicos reddebant, as Tacitus tells 


us. And here all civil Actions, as Debt, Treſ- 


paſs, Detinue, & c. which aroſe in the Town- 
ſhips, were determin'd: When there was a 
Cauſe which concern'd ſeveral Seigniouries, 
then it was tranſmitted to the next Superiour 
Juriſdiction ; vix. The Hundred-Court , Quæ cen- 


tum Friburgos Fudicabat, had juriſdiction over an 


hundred Friboroughs. The tirſt was held anti- 
ently every Fortnight, and the other every 
Month, till the time of Henry the 2d. when 
they were both reftrained to every three weeks. 
It a Suit was commenc'd improperly in a 
Court-Baron, it was remov'd by Tolt into the 
County-Court-; but Primitive Juſtice very rarely 
travell'd out of the County. Thus the 1/rael- 


ites, Tribuni Centuriones & Decani Fudicabant ple- 


bem omni Tempore , Selden upon Forteſcue, Thus 


dir Henry Spelman, in his Remains upon the an- 
tient Government of FEag/md ; in the projet 
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without much trouble, and without much 
Charge; and Truth and Right are to be exer- 
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emporal Government. He 
phraſes it a little more imperiouſly ; the Tem- 
poral Government, he ſays, was likewiſe. divi. 
ded into Satrapies or Dukedoms, which contain'd 
in them divers Counties; the County divers Lathes 


or Trythings, every Trything divers Hundreds or 


Wapentakes ; every Hundred divers Towns or 
Lordſhips, ſhortly after call d Baronie. And 
the Government of all theſe were committed 
to their ſeveral Heads : viz, Towns or Man- 
nors to the Lords thereof, whom the Saxons 
call'd Thegnes, after Barons; Hundreds to the 
Lords of the Hundreds; Trithings or Lathe, 
ro their Triching-reeves ; Counties to their Earls 
or Aldermen ; and the larger Satrapies to their 
Dukes or chief Princes: All which had Subor- 
dinate Authority one under the other, and did 
within the Precinct of their own Territorie; 
miniſter Juſtice unto their Subjects. But he 
means the ſame thing, that every Juriſdiction 
was originally confin d to its own Limits: The 
Lord of the Mannor, &c. exercis'd it within 
his Colony; and as Tacitus faith, did Apricolis 
ſus us dicere, In the Hundred - Court Unus 
de melioribus, qui vocatur Aldermannus, together 
with the Barons of the Hundred, i. e. the Free- 
holders were Judges: Vid. Reg. of Ely in Cot- 
tons Library.e/Egehwinns Aldermannus venit ad Ely, 
& infra Cimiterium ad Aquilonem partem Mona- 
feerii tenuit placitum cum toto Hundredo : And Sir 
Henry Spelman ſays, the Lord of the Hundred 
had Juriſdiction as well in Criminal matters as 
in Civil.” Alfo all Contracts and Purchaſes 
were there witnefs'd, Teſtimonio Hundredi: Dugd. 


P g. Jerid. Titles of Land were alſo tried in the 
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Trithing or Lath, which conſiſted: and made 5 
Court of three or four Hundreds, whereof (ass 


he ſays) there are yet ſome Veſtigia in Rent; 
and Ge H. Spelman, the Rapes of Suſſex ſeem to 
anſwer the ſame, and perhaps the Ridings alſo 
of Yorkſhire, being now corruptly ſo call d for 
Tridings or Trithings. And all things were deter- 
min'd here, which were not in the Hundred- 
Court, by reaſon of difficulty, or miſcarriage. 
Vid. Preſident in Manuſcript in Cotton's Library : 
Dugd. Orig. Furid. Reliquiæ Spelmannianæ 
niliam Rufus in a Controverſie of the Abbot 
of Ramſies about the Town of Holme in Nor- 
folk, ſent his Writ to H. Chamberlyn» then Tri- 
thing-reeve, commanding him to aſſemble three 
Hundreds and an half to determine that Plea 
of Land, as by the Writ appears. 

The County-Court, as appears by the Laws of 
Edward the Elder, was to be held once a Month, 
the Sheriff was to convene the People once a 
Month, and to do equal Right to all, puttin 
an end to Controverſies at times — 
Sir Henry Spellman ſays, the Alderman of the 
County, whom they confuſedly call'd an Earl, 
was in parallel equal with the Biſhop,and there- 
lore both their Eſtimations valued alike in the 
Laws of Erhelſtane at eight thouſand Thrymſaes. 
He was a Man learned in the Laws, and had 
the Government of the whole Shire, and Cog- 
niſance over all Inferiour Courts and Perſons, 
both in Civil matters and Criminal. For which 
purpoſe he held his Qrdinary Court by the 
Shreve once every Month, &. Appeals from 
the Hundred-Court came hither, as appears by 
the Laws of Canutw., No Man by Diſtre 
[hall compell another to the County-Courr, unleſs 
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he have thrice complained in the Hundred. 
Court; ſo tender and cautious were the Laws 
then of drawing Men to any diſtant Juriſdicti- 
on, tho in the ſame County. And Sir Henn 
Spelman obſerves, upon the Laws of Canu. 
tus, That a Man was not to be delayed above 
three Court-days from having his Right ; tor if 
he were, he might then reſort to the County, 
and it he obtain'd it not there within four 
Courts, then he might ſeek unto the King. And 
ſays he farther hereupon, (Nota) no doubt but 
this Law open d a great gap for the carrying of 
matters from the Hundred and County-Courts, up 
to the King's-Court. See Glanvil, it belongeth 
to the Sheriff to hold Plea in this Court upon a 
Writ of Right concerning Free-hold, in Caſe 
where the Lord of the Mannor where the Land 


lyeth, hath not done Juſtice; which implies, 
that the Lord of a Mannor in his Court-Baro 


might hold Plea of Land alſo. Mr. Dig- 
dale ſays, it is moſt certain, that in the Saxons 


time, not only cauſes of great Moment were 


heard and determin'd in this Court, but that 
the Juſtitiarius Angliæ (who was the chief Per- 
fon of the Realm under the King for admini- 
ſtring Juſtice) ſate ſometimes here: As in the 
inſtance of eArehwyn, who was Totins Anglia 
Aldermannus Regnante Rege Edgar; and ſo like- 
wiſe after the Norman-Conqueſt, tho' for Ages 
ſince diſcontinued : Tamen Quære, and compare 
this with what Sir Henry Spelman affirms, who 
ſeems to reſtrain them to proper Judges of, and 
within the County. The great Tryals between 
Lanfrank Arch-biſhop of Canterbury, and Odo 
Biſhop of Baycux, in the time of William the 


| Conqueror, for divers Lands belonging to his 


Arch- 


/ 
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Arch-biſhoprick ; and after the Conqueſt, in 
the time of Henry the 1//. and King Stephen,&c. 
were here, and the Records of Agreement up- 
on diſputes of Land, Titles were kept in the 
County-Court, and Bargains and Sales of Land 
made here: And there Lands might paſs by 
way of Fine, which the Civilians call Tranſactio 
Judicalu de re immobili. For the Miſchief of 
paſling Fines above at Weſtminſter, was diſco- 
verd in Edward the 24's time, and no doubt 
before ; and therefore there was a Proviſion, 
after Men were draw'd up thither, to prevent 
the Fraud of miſ-repreſentation in the one 
Caſe, and to give Eaſe to the Subject in the 
other, by a Commiſſion, Ordinance of Carliſle 
fun. 15. Edw. 2. This County-Court being held 
before the Conqueſt once a Month, and after- 
wards oftner, is by Magna Charta tyed to the 
Month, ſaving the preſcription of holding it 
oftner, but never to be held ſeldomer ; as ap- 
py per Stat. 2 Edw. 6. which lays, it is t 
e kept from Month to Month, and proceeds, 
albeit in ſome Counties, tho not many, Ceun- 
- Courts are holden from fix Weeks to fix 
Weeks, whereby the King's Suits are net onl 
deferr'd, the Plaintiffs and Demandants delay d 
of their lawful Actions and Demands, but alſo 
the ſaid Plaintiffs and Demandants thereby put 
to double Coſt and Charge, to the great Igno- 
my and Slander of the Law, incouraging of 
Offenders and Tranſgreſſors, and to the conti- 
nual impoveriſhin of all thoſe ho have cauſe 
of Suit: Wherefore tis Enacted, That no 
County-Court or Courts, hereafter to be kept 
within this Realm, {hall be longer deferred but 
one Month from Court to Court. This Act 
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| in full ſubſtance, what I deſign d to 
have obſerved at large upon this matter; and 
alſo prevents an Objection, or rather anſwers 
it for me, which I foreſaw coming upon me: 
For it may perhaps be ſaid, why all this Pother? 
What need this be ſo much labour'd ? It is con- 
feſs d all this was ſo in times of old; and is it 
not much the ſame thing in effect now ? Are 
not Iſues joyn d in Weſtminſter-Hall, brought 
home, and Judges ſent down in Circuits twice 
a Year to determine Cauſes in the Country? 
This is true, but this is not the ſame thing: 
This ſort of Juſtice is not quick ; the other 
Courts were to be holden once a Month, theſe 
but twice a Year: 'Tis not cheap ; a Record 
made up at London and ſent down into theCoun- 
try, coſts too much Money, eſpecially for the 
poor Clyent's Pocket: And the Statute 20 Edu. 
2 ordains a ſpeedy Remedy, and that Right 
done to all the Subjects, as well Poor a 
Rich. And tis to be noted, that this Act i; 
not grounded upon an Original Juriſdiction, 
which Judges of Aſſixe had in the matters with- 
in this Act, but only to reform the Abuſes of 
Sheriffs in thoſe inferiour Courts, as they are 
ſince miſ-call'd, and other Miniſters and Off- 
cers there, which it ſeems were fit to be en- 
quired into, as being become a grievance to 
the Subjects in thoſe days. And thoſe Courts 
above ſeem to be founded on ſuch Suppoſiti- 
ons, viz. the Defects, or rather the Irregula- 
rities of inferiour Courts in the Exerciſe of 
their Authority, and not upon any defect in the 
Original Inſtitution of them. "Twas thus theſe 
Superiour diſtin pompous Forms and ſtanding 
Theatres of Judicature in We/min#ter-Hall, grew 
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up chiefly out of the Mines of thoſe County- 
Courts, which were not kept up perhaps always 
to their primitive ſtate of Juriſdiction: And by 
farther Inſinuations from Judges to Kings, being 
conſtantly almoſt attheir Elbows, of greater fail- 
ures or Miſdemeanors in them than really were, 
to put them upon clipping their Authority, to 
t W advance the merit of their own. As Sir Henry 
© Selman obſerves, That the Juriſdiction of this 
5 this Hundred and County- Court, ſeemeth 
8 
; 


to be farther abated by Henry 1ft. who, tho' he 
eſtabliſh'd the antient manner of helding it, 
yet pull'd he from it ſome principal parts there- 
of, as appears in a Writ of his, touching this 
and the County-Court, directed to the Sheriff of 
Worceſter, V. Mo. Co. Pa. inter 48 & 49. No, 
thoſe Courts above could not fairly grow upon 
the infirmity of theſe below: For Sir Henry Spel- 
man gives a further Account of the Prehemi- 
nence of this Court in a General Aſſembly, 
which was to be held twice a Year, which 
could not have many failures it ſelf, and was 
to correct thoſe, or the faults of the others. 
This notable Aſſembly, otherwiſe call'd by the 
Authors of that time Mallum, & Placitum gene- 
rale, was the ſupreme Court of County Juſtice, 
wherein all things of what ſort ſoever were to 
be determin d: And therefore he ſays, he will 
take a little more ſcope in the deſcription there- 
of ; ſhewing firſt more particularly, who were 
bound to give their attendance here ; then 
what lay in the cognizance of this Court ; and 
thirdly, in what ſteps they proceeded to the de- 
termination of the ſame. All which, becauſe 
they cannot be more authentically deliver'd, 
than out of the Law it ſelf, He reports 1 as * 
an 
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The Conſtitution and Laws 
1 Hen. I. cap.$: Sicut antiqua fuerat inſtitutione for. 
— As it was 44 b an antient 1 
ſtitution, and confirm'd by true Report, That 
the general Pleas of the Counties ought to be 
aſſembled in every Province of England at cer- 
tain places, and before certain Jules, at cer- 
tain times thereto appointed, and that none 
ſhould be put to farther trouble, unleſs the Kings 
own neceſſity, or the common good of the 
Kingdom required it: Therefore the Biſhops, 
Earls, Sheriffs, Heretoches, or Marſhalls of Ar. 
mies, Trithing-reves, Leidgreves, Lieutenant, 
Hundredors, Aldermen, Magiſtrates, Reves, 
Barons, Vawaſors, Thaign-reves, and other Lords 
of Land, muſt be all diligently attending at 
theſe Aſſemblies, leſt that the lewdneſs of offen- 
ders, the Miſdemeanour Gravionwn (i. e. of She- 
riffs) and the ordinary corruption of Judges 
eſcaping unpuniſh'd, make a miſerable ſpoil of 
the People. | 

Firſt, let the Laws of true Chriſtianity 
(which we call the Eccleſiaſtical) be fully exe- 
cuted with due ſatisfaction; then let the Pleas 
concerning the King be dealt with; and laſt- 
iy, thoſe between party and party, and whom- 

ver the Church-Synod ſhall find at Variance, 
let them either make an Accord between them 
in love, or ſequeſter them by their Sentence of 
Excommunication, &c. Whereby (he obſerves) 
it appeareth that Eccleſiaſtical Cauſes were at 
that time under the Cognizance of this Court; 
But he takes them to be ſuch Eccleſiaſtical 
Laws, as were grounded upon the Eccleſiaſtical 
Laws made by the Kings themſelves for the 
Government of the Church, and not for mar- 
ters riſing out of. the Roman Canons, which 


happily 
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happily were determinable only before the Bi- 
hop and his Miniſters. But I have nothing to 
do with this Court at preſent, but only in its 
meer Civil Capacity. And, I hope, I may have 
leave to obſerve without offence, that the 
Judges of this Supreme Court of County-Ju- 
tice, were to be Judges certain, and certain 
Judges of the County, not foreign Judges. And 
that it was the opinion of thoſe antient times, 
that thoſe of the ſame County were more pro- 
per Judges of matters within the County, than 
thoſe of a foreign County, and alſo fitter to be 
ruſted with the Adminiſtration : Contrary to 
the opinion of the Statutes of Ric. 2. and Henry 
the 8th. which prohibites Juſtices of Afize in 
the 2 where they were born or dwelt: 
This may be a juſt Reflection upon a Judge, 
who ſtands ſingle in a Court, and an Objecti- 
on againſt him, but not where the Court con- 
fiſts of more Perſons, not where it is propos d to 
be of nine or ſeven, or ſuch number, where 
3 ſuppos d partiality can have no place or 
effect. 

The Original Antiquity of thoſe Domeſtick 
Judicatures is indiſputable; now let us examine 
the boaſted preſcription of theſe diſtant Courts 
above: I begin with the Common-Pleas, which 
ſeems firſt to have encroach'd property upon 
thoſe apparent Juriſdictions below. That this 
Court before Magna Charta was antiently a di- 
ſtinct Court from that of the King's Bench, 
when kept in the King's Palace or Hall, much 
Evidence doth not offer for irs Confirmation, 
perhaps only Circumſtantial Teſtimony, from 
a Charter of Hen. x. to the Abbot of B. of 
Conn/ance of Pleas, ſo that neither the Juſtices — 
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rance affirms it to be clearer than the Light at 


De C 20d K 
the One Benelg or ober, or Juſtices of Aſſas 
ſhould meddle: Bracton. lib. 3. But what doth 


Eternal Formality and Eſſence of that Court 
in a diſtinct Juriſdiction? How doth this con. 
ſift with Aſſzes, which is a Norman Term and 
Conſtitution ? and Sir Henry Spelman tells us, 
Aſſizes were Ordain d here by Henry the Second, 
as appeareth by the Charter of Beverly; Glau- 
vel and Radulphus Niger, (and Niſi Prius by 
Edw. the 1ſt. in the Statutes of Weſtminſt. 2.) 
So that this Charter is falſe Authority,miſtaken 
or miſapplied. That it had no Original Juriſdi- 
&ion Independent, but mixt ſometimes With 
the Exchequer, ſometimes with the Chancery, and 
merged in theſe Courts, is evidently implied 
from the Statute ' of 28 Edw. 1. Articuli ſuper 
Chartas : That no Common Pleas ſhall be hence- 
forth held in the Exchequer contrary to the form 
of the Great Charter: The Exchequer having 
been the place where thoſe Cauſes were heard, 
and not in any other peculiar Court, until the 
Confirmation of the Great Charter at ſooneſt, 
which was about the latter end of King Johns 
Reign. Is it not as clear as the light, that the 
beginning of this Court is in the dark, as to its 

retence of Preſcription, and artificially hides it 
fel only from a Diſcovery ? Yer Sir Edu. Cook, 
in his Preface to his 8b. Rep. & 2d Inſt. with aſſu- 


Noon-day , that the Court of Common Pleat 


was not erected after the Statute 9 Hen. 3. For, 
ſays he, at the ſame time and in the ſame 
Charter, and in the next Chapter ſave one 
the Court of Common Pleas is expreſly nam'd, 
and at laſt gives us a precedent, as he ay 
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that it was a diſttn& Court, time out of. Mind: 


not confidering that his precedent;overthrows 
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his preſcription : If it was Contemporary to 


Henry the Third, it was far enough from pre- 
ſcription ; and a Reſolution of the Judges will 
not carry it much higher than its own Symp- 
toms of Antiquity, which are to be diſcover d 
by Compariſun. And he himſelf had found 
a beginnin ©! it in his 4th. Huſtit. when he told 
us, That out of the King's Benth are all other 
Courts derived: And "Yet Court properly ſo 
calfd, ſmells ſtrong of Norman Beginning, at 
moſt of no Higher Sar or Engliſß Eſtabliſh- 
ment than Edward the Confeſſor, when he abo- 
liſh'd the Names of Meſt-Saxon Law, the Mer- 
dan Law, and the Dane Law, and call'd it the 
Common 1 for it could not be pro- 
perly an Uniform Supreme Court whileſt the 


Nation was govern'd by ſeveral Cuſtoms, and 


particular Laws. We know there was a time 
when there were no diſtin& Courts of that 
Nature: When Judges were not diftinguiſh'd 
by a Coif, Robes, or any diſtin& form of Civil 
Judicature alone; and may offer as good a pre- 
ſumption of Evidence againſt the Common Pleas, 
xs that Implication of the Charter before 
rought for it; That is, from Orders made by 
enry the Second: He made Orders tor his Ju- 
ices in Pleas of the Crown; the Juſtices of his 
Foreſts , but not a word of any Court of Com- 
non Pleas, What do they eontend for? would 
hey have the Court of Common Pleat a Court 
God's own making, or inftituting ? I doubt 
ur Saviour was not much for any ſuch Eſta- 
ihtnent, for he was againſt going to Law at 
Il: Why may it not * for our Informati- 
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Laws (for the Laws antiently among the Sax- 


* ous Were unwritten Laws, and for the reaſon 


that they ſhould be ſhort and Summary, after 
the manner of our Maxims.) One Court ge- 
neral, or particular, did the Buſineſs in Cau- 
ſes Criminal and Civil, till it grew too much 
or it, and then it was fit to diſtinguiſh and 
appoint others, one between the King and the 
Subject; another between Subject and Subject 
and perhaps when Law and Equity came to 
Claſh, (for I can't eafily believe they always 
did ſo) it was neceflary that a Court of Ca- 
ſcience ſhould be erected, to mitigate the Seve- 
rity of the Law, or rather to give Judgment 
according to the natural Juſtice appearing in 
the Merits of a Cauſe, conſider d in the Caps 
city of Law and Equity altogether. For they 
may differ in form, but hardly in ſubſtance 
with any propriety or Decency of Confide- 
ration. 

Not that the Chancery neither was ſuch 2 
Court of Extraordinary Preheminence of Juril- 
diction in Civil Cauſes till the Reign of Edu. 
the 11. By 28 Edw.1. c.4. The King will, that 
the Chancellor, and the Juſtices of his Bench ſhal 
follow him; ſo that he may have at all times 
near unto him ſome Sages of the Law, who 
might be able duly to order all ſuch matters as 
ſhould come unto the Court at all times, when 


need ſhall require. Sir Ed. Coke in his 2d l. 


flitutes upon Articuli ſuper Chartas, cap. 5. ob- 
ſerves, that the true cauſes wherefore the Chan 
celor follow d the King's Court,were, firſt, that 
the Great Seal is Clavs R 


JT i, and in the Cu- 
ſtody of the Chancellor. 
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only Original Writs in Regi/. Cancellariæ, but 
all Commandments upon any occaſion for the 
ſafety of the Realm, or the good Government 
thereof, were by Writs, and paſs d under the 
Great Seal. 3. The Style of the Court of 
Cbancery is Coram Domino Rege in Cancellarid. But 
where ſome have ſuppos d that at the making 
of this Statute the Chancery held a Court of 
Equity, and the Fudges nam'd in this Act attend- 
ed on the King to decide matters of Law, and 
the Chancellor attended on him to decide matter 
of Equity; It is mainly oppos d that at this time 
the Chancellor had no Court of Equity, but only 
a Court of Record of ordinary Juriſdiction, ac- 
cording to the courſe of the common Law : and 
he quotes Mr. Lambard who was a Maſter in 
Chancery, and had the keeping of the Records 
of the Tower, and abridg d many of the prin- 
cipal of them, and was well Learned, and a 
great Searcher of Antiquities, in his Treatiſe 
of Juriſdiction of Courts, that he could not find 
that the Chancellor held any Court of Equity, nor 
that any Cauſes were drawn before the Chan- 
cellor for help in Equity, before the time of H.4. 
in whoſe days, by reaſon of inteſtine troubles, 
Feoffments to Uſes did begin: And antient Au- 
thors who ſpeak ot the ordinary Juriſdiction 
of the Chancellor, ſpeak not of it ns a Court o 
1255 till Hen. 5th's Reign: But in the Reign 
of Hen. 6. and Edw. 4. Caſes are reported 
where the Chancellor had heard ſome fe Cauſes 
in Equity by Engliſh Bill, and moſt of them 
concerning Uſes of Land. And its faid 
in 10 Edw. 3. That the Chancery and the King. 
Bench is one Place or Court. But it is to be 
| N 2 noted, 
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He was Offcina Fuſticiæ, for in thoſe days not 
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. noted, ſays he, that the Court of Chancery was 


a ſettled Court in a certain place to the great 
Benefit of the Subject. How could this be? 
When in that King's Grand-father's time, this 
Court was order'd to follow the King ever, for 
the ſake and benefit of the Subject, as that 
A& ſpeaks, and Sir Edward Coke's Comment 
alſo. And Sir Edward Coke himſelf takes notice 
what the Chancellor at Weſtminſter (where the 
King then kept his Court) ſaid in 2. Edw. z. 
Theoband de Verond, That the Court of Chancery 
is a Court of Equity, where we grant Writs to 
every Man that comes to grant his Heritage ac- 


cording to that which is found by Office, &c. In 
this extent of Equity, all the Courts of Weſtmin- 


ſter-Hall may be ſaid to be Courts of Equity, to 


adminiſter Juſtice according to the courſe of 
Law ; he might have added as a Pretorium 
Furs, all the Courts in the Kingdom too. Sir 
Robert Parning , who was Lord Chancellor in 
14 Edw. 3. and had been Chief-Juſtice of the 
Common-Pleas, would in the Term time come 
and fit in the Common-Pleas, to hear matters 
of Law debated and reſolvd, when he 
was Lord Chancellor, and ſpeak to them him- 
ſelf, Hill. 17 Edw. 3. & Trin. and in both theſe 
Terms Sir Fohn de Stonore Kt. was chief Juſtice 


of the Cemmon-Pleas. Sir Robert de Thorp Kt. 


Chief-Juſtice of the Common-Pleas was made 
Lord Chancellor, 26 Mart. 45 Edw. 3. and yet 


in Mich. Term following, he ſate in the Court 
of Common-Pleas, and ſpake to matters in Law. 


M. de F. being then Chief-Juſtice of the Com- 


mo-Pleas ; ſo Sir vet Kt. Chief Juſtice of 
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the King s-Bench wa pade Lord Chancellor of 
af 5 Jul. #5 Wo. 3. and in 47 Edw. > 


e. 
x p 
\ » TE. 
we 08 . | 


e England, Conſider d. 


he would confer with the Chancellor, and the Ju- 
ſtices of K 1 N and in the End Judgment 
was given * the advice of the Chancellor 


(Knivet ) and all the Judges of the Realm, 
Finchden, Chiet-Juſtice of the Common-Pleas, in 
a matter of Law depending in that Court, faid, 
Theſe, and ſuch like, are no great Symptoms 
of diſtin Juriſdictions in the Office, formally 
or vertually ; otherwiſe the Chancellor was in 
the wrong, if he was to Judge in a double ca- 
acity ; or the Impropriety of the ſame per- 
on in two capacities of Judgment not ſo great 
as is now imagin'd. And as to the Settlement 
of this Court, Sir Edw. Coke's Nota is a contra» 
dition in common ſenſe : for the returns of 
all Writs Coram Rege are at this day ubicunque 
fucrimus in Anglid: He will have it, that by the 
Sapes de Ia Ley, is to be meant the Judges of the 
King's Bench, who could decide the buſinets 


that came to the Court, and duly deliver Ju- 


ſtice to all when need ſhould be: He ſays, this 
proves that at this time the Chancellor held no 
Court of Equity : And I may fay, that it proves 
alſo, that he was not very mannerly to leave 
out the Lord Chancellor for one of the Sages 
f the Law, when the King himſelf in that Star. 
28 Edu. T. will d and nam d him one: He fays 
for the Sages of the Law, the Judges of the 
King's Bench were duly to deliver Juſtice to all: 
and hereunto may be :'pply'd that ſaid Book 
10 Ed. 3. that the Court of Chancery and the 
Kins's Bench was but one place, (i. e.) to be 
auided by one and the ame Law. How all this 
doth conſiſt I do not well underſtand ; And I 
would add one Nota, that Sir Edw. Coke was 
Chief Juftice of the King's Bench, and did not 
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much like (as I believe) the Chancery as a Court 
of Equity ſo near him. Methinks they give us 
a pretty Scheme of the Stanch Original Juriſ- 
dition of theſe Courts of Weftminſter-Hall , 
eſpecially in that caſe in the Parliament Roll, 
17 Rich.2. between Fohn de Windſor againſt Sir 
Righard le Scrope, tor the Mannors of Rampton, 
Cottenham, 5. Weſtwick in Cambridgeſhire, which 


was adjudged to him (Fobn de Windſor) by the 
"King's award, then being in the poſſeſſion of 


Sir Jobn Liſley, and with-holden by Sir Richard 


e Scrope, who by Champerty bought the ſame ; 


Upon the Petition of fobn de Windſor againſt 
Sir F. Liſley for the ſaid Mannors, they compro- 
mitted the matter to the King's order and a- 
ward ; the King committed the ſame to the 
Councel; they hearing the ſame, do order and 
adjudge the matter in controverſie for Sir Jula 
de Windſor under the Privy Seal, and ſent a War- 
rant to Arundel, Archbiſhop of Cant. then Chan- 
cellor of England, to confirm the King's Award 
made by Advice of his Councel, who forth. 
with, without any more to do, confirm'd it by 
his Decree, and granted an Injun#ion under the 
Great Seal againſt Sir F.Liſley : After, Sir J. Liſo 
by Petition to the King requireth, that his Title 
to the ſaid Mannors might be try'd and deter- 


min d as it ought, by the Common Law,notwith- 


anding any former matter: The King by 
Warrant under Privy Seals order the Lord Chan- 
cellor to make a Superſedear, which the Chan- 
cellor without any ſticking at, did by Privy 
Seal, aſter which Sir Rich. le Scrope purchas d 
the ſaid Mannors : Upon the Jelibertte Heat- 
ing of the whole matter by the Lords of Parlia- 
ment, it was reſoly d, that the an ©! 
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faid Mannors was no Champerty : And it was 


adjudg'd that Sir Fobn de Windſor ſhould take 
nothing by his Suit, but ſtand to the Common 
Law, and that Sir Rich. le Scrope ſhould go with- 
out day. A nice obſervation upon this caſe is 
needleſs ; It applies it ſelf: Only Sir Edw. Coke 
produceth it tor one reaſon, and I for ano- 
ther. So that this Court of Equity, as Sir Edw. 
Coke thinks, began under Henry Beauford, Son 
of Fohn of Gaunt, that great Biſhop of Winche- 
fer, afterward Cardinal in the Reign of Henry 
the Fifth, and in the beginning of Henry the 
Sixth; and increas'd whileſt John Kemp, Biſhop 
of York, and Cardinal, was Chancellor 18 H. 6. 
But increas d moſt of all when Cardinal Mool- 


ſeg was Lord Chancellor An. 8 Hen. 8. and con- 


tinued till the 21. year of that King: of whom, 
fays he, the old ſaying was verified, that Great 
Men in Judicial places will never want Autho- 
rity : It is taken notice of by Heta, that at the 
making the Act of Articuli ſuper Chartas, Fohn 
Langton, Biſhop of Chicheſter, was Lord Chan- 
cellor of England, and Sir Roger Brabazon, a 


Man excellently learned in the Laws of the 


Realm, was Chief Juſtice of the King's Bench, 
and three other learn'd Judges, Sages 7 la Ley; 
Theſe were call'd Locum-tenentes Regis : And 
the plain Engliſh of all that, I take to be only 
this, that our Kings, as well as others, were 
the Original fountain of all Juſtice ; and when 
they became weary of Adminiſtration, and 
had a mind to eaſe their Heads from intenſe 
thoughts (that is, when Laws became a little 


difficult and perplex'd) or their Shoulders from 


the Croud of incumbred Application, they 
made theſe Lieutenants of Law for the Drudge- 
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-* -* ry of Diſcipline, and þy degrees devolv'd their 
practical Authority of Juriſdiction on Subordi, 


nate Judges,that ſo they might avoid the grow. 
ing fatigue of doing Juſtice in perſon them- 
ſelves. Some of theſe preſently call d chemſelyey 
Chief, and have continued ſo cver ſince, ex- 
cluding, as it were, the Kings ſiom givin 

Judgment in their own Courts, by vei.ue of 
Preſident or Preſcription againſt him. 

Mr. Dugdale ſays of his own Authority, and 
ſo have others ſaid alſo, That the ſevering the 
Court of Cammon-Pleus from the Exchequer, was 
at firſt, no doubt, occaſion d by the great in- 
creaſe of Suitors and Cauſes ; Why not as pro- 
perly obſerv'd from ſome ſort of Neceflity of 
ſuch a Civil Court's being fixt ſomewhere, on 
ſuppoſition of ſame Cauſes and Suitors,on oc- 
gaſion of the Subjects applying tor ſuch Deter- 
mination of Right and Property upon the fai- 
lure of other Courts? For the other Courts a- 
bove were Ambulatory, and attended the King, 
and ſo might the Exchequer it felt in reſpect of 
the Treaſury originally (as in Puty bound to 
Villiam tlie Congquerour and his Children, He ha- 
ving erected that Court here in Imitation of 
the French, as the Exymology imports) and is 
probable for matters relating to the Revenue; 
the Chief Juſtice of England, and the great 
Barons of the Realm, Eccleſſaſtical and Secu- 
lar, who uſed to follow him, ſitting there: And 
beſides the Court of Commos-Plegs might be ſe- 
vered from the Exchequer, becauſe the laſt Court 
we find had a multiplicity of Buſineſs in the 
time of Henry the Third, ang fo on to the time 
of 28 Edw. I. when for that reaſon, twas ex- 


preſly prohibiced, thar po armer lf do 
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he held in the Exchequer, that Court having 


Buſineſs enough of another nature, to prevent 
the Cauſes of the Subject from joſtling with 
thoſe of the King. For I would otherwiſe be 
glad to know of what time Mr. Dugdale ſpeaks 
of this Croud of Buſineſs plying the Common- 
Pleas ; the time is well known when it had leſs, 
and we alſo know lately when it had more, 
than it hath at preſent ; If he means in the 
Reigns of any ot the firſt Norman Kings, (and 
his Expreflion ſeems to be reſtrain d to the time 
of Articuli Cleri, or elſe he ſays nothing) I can 
tell him of another Antiquary as good as him- 
ſelf, (and a Man who writes with a better ſpi- 
it of ſenſe than thoſe Porers into Rubbiſh 2 
ally do) wiz. Sir Henry Spelman, who differs 
from him in Judgment ; ſpeaking of the Terms 
of thoſe times with one Mr. Agard, a Gentle- 
man well known to be a good HWetminſter-Hall 
Antiquary too ; that Hillary Term, aud Trinity 
Term were in antient time either no Terius at 
all, or but as Reliques of Michaelmaß and Eaſter 
Terms, rather than juſt Terms of themſelves, 
ſome Courſes of the Exchequer yet incline to it, 
s retaining now the ſteps of the Norman Cu- 
om: And ſays Sir Henry Spelman, we were 
both of the Mind, that want of buſineſs (which 
no doubt in thoſe days was very little, by rea- 
ſon Suites were then tor the moſt part deter- 
min d in Inferiour Courts,) might be the cauſe 
thereof, It was no doubt fixt for the Eaſe of the 
dubject, who had a mind to come to it, when 
he had other occafions poſſibly might call him 
to Weſtminſter (which was generally the Center 
a all Reſort) to moderate and aſcertain his Ex». 
enge and his fronble; That he ſhould not be 
bound 
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bound on private Buſimeſs to follow the King, 


_- whereſoever he moved: And beſides, to fix 


the Records alſo, and the Rolls of Court, 
that Affairs of the Subject ſhould not be in. 
volv d with thoſe of the King, and ſubjected to 
the danger of carrying them in an hurry after 
the King on all his occaſions of removing. A 
certain place for Tryal and Determination of 
the People's Civil Rights; Rights of great Con- 
cern, and real Actions of High Conſequence, 
after that Great Men began to have an Opinion 
more than ordinary of Great Courts, where 
great Sages of the Law pronounced Judgment 
with as great Formality:which offers a freſh oc- 
caſion of looking a little more particularly into 


the Original Juriſdiction of this Court. Brad, 


Lib. 3. tells us, Habet etiam Rex Curiam & Ju 
ftitiarios in Banco reſidentes, qui cognoſcunt de onni- 
bus placits, de quibus Authoritatem habent rec 

ſcendi. Et fine Waranto Furiſditionem non haben, 
nec Coercionem. And afterwards, Sunt etiam Ju 
ſtitiarii perpetui certo loco reſidentes, ſicut in Banca, 
(no doubt the primitive way of ſitting, was on 
the ground) loquelas omnes de quibus habent Wa- 
rantum terminantes, qui omnes Furiſdictiones haber 
incipiunt præſtito Sacramento; Britton. Fleta, 
Ouftre ceo woilons que Fuſtices demorgent continual- 
went a WeftminFter, ou ailors, la ou nous voudron! 
Ordeiner, Plaider Communes Pleas ſolonq; ceo que 


nom les manderons per nous Briefs Iſſint des Parole 


deduces devant eux per nous Briefs agent Record. 
Sir Edw, Coke explains them, and ſays, ths 
Court is the Lock and Key of the Common 
Law in Common Pleas: For herein are Rea 
Actions, whereupon Fines and Recoveries (the 


common aſſurances of the Realm) do pals, * 
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be determin d, and alſo of all Common Pleas 
Real, Perſonal and Mixt, in divers of which as 
it appeareth before in the Chapter of the 
King s-Bench, this Court, and the King 5-Bench, 
have a Concurrent Authority; (well ſaid Chief 


Juſtice of the King's-Bench) but I doubt the 


Comment exceeds the Text in both the Courts: 
Their Original Warrant was only the King's 
Writ out of Chancery, and by Bill without Myit 
in Caſes of Officers, or Miniſters, or privi- 
ledg d perſons of their own Court; Sine Mar- 
ranto Pariſdioner non habent : and this Court 
regularly, as Sir Edward Coke ſays, cannot hold 
any Common Pleas in any Action Real, Per- 
ſonal, or Mixt, but by Writ out of the Chancery, 
and returnable into this Court : He tells us 
next, the other Office of this Court, is, grant- 
ing Probibitions : Alſo this Court without any 
Writ, may, upon ſuggeſtion, grant Probibitions 
to keep as well Temporal as Eccleſiaſtical 
Courts in their Bounds and Juriſdiction, with- 
out any Original, or Plea depending ; For the 
Common Law, Which in theſe Caſes is a Probi- 
bition of it ſelf, ſtands inſtead of an Original, 
(This ſentence with a For-ſounds well) whereot 
there be infinite Precedents. I have alſo a good 
precedent to doubt of it: For, by his favour, I 
muſt crave leave to ſuſpect the Legitimacy of 
the Claim, and queſtion the Pedigree of their 
Precedents,and with good Reaſon of Precedent, 
for the Lord Chancellor Egerton made it a doubt 
before me. Aich. y. Fac. 1. Sir Thomas Egerton, then 
Lord Chancellor, call d Flemming Chief Juſtice, 
and all the Judges of the King's-Bench, Cc. 
Tanfield Chiet Baron, and the reſt of the Barons 


of. 
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of the Exchequer, of whom the Chancellor de. 
manded, Whether the Court of Common-Pleg; 
had Authority to grant any Prohibition, without 
Writ of Attachment or Plea depending? Who 
upon mature deliberation Unanimouſly reſoly d, 
that this Court might grant Prohibitiens upon 
Suggeſtions without any Writ of Attachment 
o Plea depending. The 3 of the Com. 
mon- Pleas were not call'd, becauſe they had of. 
ten reſolv d the point before: So that, ſays the 
Chief Juſtice, this point concerning this }uiſ. MW# 
diction of the Court in Prohibitions is in peace, 
being reſfolv'd by the Juſtices of the Bench, of IM 
Common-Pleas, and by the Barons of the Exche. [ 
quer. No doubt of it 3 and for that the old ſay. MI” 
ing might be veriſied, That Great Men in Jud. 1 
cial Places will never want Authority. IB 
true, they have Authority for it, but it is an 


Authority of their own making, and in their MW? 
own caſe, 4.e. their own caſe of Juriſdiction; 
and I think with humble ſubmiflion, the Lord MW" 
Chancellor Egerton was a little too eaſily ſatis MW 
fied, but I cannot for my part at preſent be ſo ; 


calily convinc'd, in the extent ot the Juriſdi- 
&ion by this ſort of Logick : The force of the 
Syllogiſme in terms, abating the reverence, is 
but this: Every thing that hath been done, is 
lawful ; But this thing hath been done; (Pro. 
hibitions have been granted) Ergo, It would 
have been as ſatisfactory to the Extrajudicial 
Reaſon of Mankind, it they had produc'd 3 
Charter from the King, or an Act of Parlia- 
ment, as a Foundation of their Authority, or 
Reaſon, (but when Reaſon is out of the way 
Precedent is evermore at hand, to anſwer all 
things) for Preſcription it ſelf could not be _ 
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y Records, and Acts of Parliament in diſtin 
Luiſdiction. Therefore, in the firſt place, let's 
2 how far any Act of Parliament countenan- 
theſe Probibitions. The Articali Cleri made at 
Lincoln, Ann. 9 Edw. 2. and which refers in the 
Preamble to other Parliaments in that King's 
Anceſtor's times, particularly that holden 
ct Hen. 3. Articuli Cleri. That in the Reign of 
Edv. 1. Prohibitio Format ſuper Articul. Cleri, and 
that of Articuli contra probibitionem Regiam, and 
thoſe of 5 Edw. 2. and 8 Edw. 2. touch d only 
Spiritual Perſons and Cauſes, were on the com- 


pain of the Clergy, and on Squabbles only 


tween the Eccleſiaſtical Juriſdiction, and the 
Temporal, and upon Differences between the 
Canon and Common-Law, the conſtruction of 
dicavits, &c. But it ſeems the Spiritual Courts 
ater the Reformation were not ſatisfied in theſe 
Articles, and thought their Juriſdiction too 
much fetter d and encroach'd upon by the Tem- 
poral Judges: Therefore Archbiſhop Bancroft 
Exhibited Articles in the name of the whole 
Clergy in 3 Fac. Regs, to the Lords of the Pri- 
y Council, againſt the Judges of the Realm, 
Intitled, Certain Articles of Abuſes which are de- 
fr d to be reform d in Granting Prohibitions : which 
Articles, and the Anſwers to 'em, the Reader 
may find at large in Coke's 2. Iuſtit. on Articul; 
eri, to which I refer him, and to his Expoſi- 
tion of the Stat. de Circumſpecte agatis : Only I 
ſhall ſer down in the 14. Article the Objection 
nd Anſwer Verbatim, becauſe it ſeems to re- 
late more immediately to what paſs d in the 


within time of memory, and fixt 


Zac. 1. upon the conſideration of the * 
© 


uſire here i theſe Courts, whatever they ſay, 


190 


The Conſtitution and Laws 
of Prohibitions then. The Article is, © No Pro. 
© hibition upon ſurmiſe only to be granted ej. 
© ther out of the King - Bench or Conmun-Pleaz, 
© but out of the Chancery only. Objectim, 
« Amongſt the Cauſes whereby the Eccleſiaſti. 
© cal Juriſdiction is oppreſſed with multi. 


c rude of Prohibitions upon ſurmiſe only, this 


ce hath a chief place; in that, through Incroach. 
ce ment, as we ſuppoſe, there are ſo many ſe- 
* veral Courts, and Judges in them, that take 
© upon em to grant the ſame, as in the King 
* Bench, 5. and in the Common-Pleas as many, 


© the one Court oftentimes crofling the other; 


© whereas we are perſwaded, that all ſuch 
© kinds of Prohibitions, being Original Writ, 
*© ought only to be ifſi'd out of Chancery, and 
© neither out of the King's-Bench nor Commun- 
* Pleas: and that this hath been the Antient 
*© Practiſe in that behalf, appeareth by ſome 
ce Statutes of the Realm, and ſundry Juds- 
*© ments at Common-Law ; the renewing of 


_* which Practice carrieth with it an apparent 


© ſhew of great benefit and convenience both 
* to the Church, and to the Subject ; for it 
*© Prohibitioms were iſſued only out of that 
* Court, and from one Man of ſuch Integrity 


and Judgment, Sincerity and Wiſdom, as we 


© are to imagine the Lord Chancellor of Eny- 
* land to be endued with; It is not likely that 
* he would ever be induc'd to prejudice and 
*© peſter the Eccleſiaſtical Courts (not if he 
*© was a Church-man) with ſo many needles 
© Probibitions, or after a Conſultation, to fend 


cout in one cauſe, and upon one and the ſame 
L ibell not alter d, Prohibition upon Prohibition, 


his own Act remaining upon Record before 
N time 
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« time to the contrary : The farther conſidera- 


«© tion whereof, when upon the Judge's anſwer 
te thereunto it {ball be throughly debated, we 
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© muſt reter to your Lordſhip's Honourable - 


© Diſcretion and Wiſdom. Anſwer, A ſtrange 
* preſumption in the Eccleſiaftical Judges to 
© require that the King's Courts ſhould not do 
© that which by Law they ought to do, and 
* always have done, and which by Oath they 
«© are bound to do! And if this ſhall be holden 
* inconvenient, and they can in diſcharge of 
cus, obtain ſome Act of Parliament, to take 
it off from all other Courts than the Chancery, 
* they ſhall do unto us a great Eaſe, but the 
Law of the Realm cannot be chang'd, but 
* by Parliament; and what Relief or Eaſe ſuch 
© an Act may work to the Subject, wiſe Men 
* will ſoon find out, and diſcern. 

But by theſe Articles thus diſpers'd abroad, 
there is a general unbecoming aſperſion caſt 
upon the Judges, which ought to have been 
forborn. Here is preſident againſt preſident in 
talk, however theſe Anſwers and Reſolutions, 
he ſays, altho they were not Enacted by Par- 
lament, yet being reſoly'd unanimouſly by all 
the Judges of England, and Barons of the Ex- 
chequer are for matter of Law, of higheſt Au- 
thority, next unto the Court of Parliament; 
and in triumph concludes, Magna eft veritas, & 
prevalebit : Something like the Orator in Mon- 
tapne's Eſſays, who coming out in a great heat, 
atter he had-finiſh'd his fine Harangue (as he 
thought himſelf, tho' his Audience was of a 
contrary opinion) and Piſſing againſt the Wall, 
broke forth into this grateful Ejaculation, Non 
nobas,, Domine, non nobu, ſed tuo Nomini ſit Gloria; 


put 
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put up, and went away infinitely tickled with 
His performance, and plum'd himſelf in a mi- 
taken ſucceſs of Applauſe. The next general 
Statute concerning Probibitions is the 18 Eq, 3. 
which is call'd a Statute of the Clergy, Cap. 5. Item, 
no Prohibition ſhall be awarded out of Chancery, 
but in caſe where we have the Cogniſance, and 
of Right ought to have : References upon this 
Act are amongſt other things to the Year-Book 
of Hen. 7. 12. H. 7. fol. 22. I find there a Con- 
ſultation was granted upon ſolemn Debate, the 
Spiritual Court having the Original Juriſdicti. 
on of the Fact; It was in a Caſe of Defamation, 
tho' the Conſequence, wiz. Damages, was 
temporal: In the Argument of which Caſe, 

others of like nature are cited, and well diſtin- 
guiſh'd, Vid. Prohibition upon the Probat of a 
Will touching Land and Goods granted gene: 
rally in the Marqueſs of Vincbeſters Cale Co. 6. 
Rep. This Caſe ſeems to claſh with the other in 
the principal Argument, and with the intent 
alſo of this Act. The other Acts of Parlia« 
ment before, and after, are particular in mat- 
ters touching Spiritual Claims of Rights: And 
no Act of Parliament touches the Temporal Ml 
Courts, or impeaches their Juriſdiction, by gi- 
ving any Authority to the Superiour Courts | 
Neſtminſter, to grant Prohibitions againſt Inferior 
Courts of the ſame Examen, and method of De- 
termination: So that we muſt look into the 
Precedents ; and as far as I can find, it is not 
warrantable, nor to be granted, but only u 
on theſe Cauſes, or, ſuppos d, Reaſons : Firſt, 
when Judges apparently have no Juriſdiction, 
or exceed it. As in the Caſe of 19 Hen. 6. 54. 
Rolle s Abr. where an entire Contract above 40 5 
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bs ſplic, and a Man ſues for this in à Court-Baron, 
dividing it into ſeveral little Sums under 40 5. 
4 Prohibition ſhall be granted, becauſe, as is fad, 
this is done to detraud the King's Court : This 
Caſe is reported with this (Nota) La ont eſtre 
pluſcurs prohibitions grant in tiel Caſe de darren temps, 
which may imply that they did not uſe to be 
granted fo tormerly. Secondly, It an Interior 
Court of Record, which hath power by Char- 
ter or Preſcription, ot Things and Actions riſing 
within the fariſciction of the Court, do hold 
plea of a Contract, Battery, Obligation, or 
other thing out of the Juriſdiction, altho' it be 
tranſitory, yet the Cauſe ot Action not ariſing 
within the Juriſdiction of the Court, a Prohl- 
bition lyes M. 15. Car. B. R. per Curiam, præter. 
Berk, que ſemble e contra pur le common Uſe, que 
tiel Courts tient plea en tiel Caſes : And this ſeems 
to be the honeſteſt, as well as moſt legal Rea- - 
ſon: And the other is but a late Reafon and 
Refolution. But here it ſeems Precedents 
would not paſs, for they were then againſt 
them. I think theſe are the only two material 
Cafes of the Books upon Prohibitions to the 
Temporal Courts in the Subject matter of the 
Cauſe : I have nothing to lay to Probibitions to 
the Courts of Admiralty, High-Commiſſion, Uni- w 
verſity-Courts, Court ot the Council of York; 
Court of Requeſts, Court of Marches of. Wales, 
Cee tho' thoſe Caſes of Prohibitions to the 
Marches of Wales are upon the foot of the firſt 
teaſon, for exceeding the value of their Cog- 
niſance, and tho the reaſons for granting them 
may ſeem plauſible at firſt ſight z yet upon far- 
ther examination perhaps they will not fo well 
bear: For a Court- Baron pk is of long an” 
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on as incident to a Mannor; this is own'd to be 
an old ſtanding Court in Edward the Confeſſor's 
time (before a Court of Common-Pleas was 
thought of) Barones ſuam habent Curiam de ſus 
hominibus, What 4o s. was in thoſe days, and 
how far it would go is pretty plain; the ſub. 
ſtance of the Suiters may be gueſs d at by that 
of the Barons. Mr. Cambden ſays, Barons with 
us held Lands of their own by a whole Barony: 
That a 113. Knight's Fees, and a third part of 
one Knight's Fee, reckoning every Fee as an 
old Book witneſſeth at 2. which makes in al! 
400. Marks; Sir H. Spelman ſays, Centum Solid 
made a Knight's Fee, 100. Marks a Barony; 
That was the Value of one entire Barony, 
Gold and Silver was then of a Higher Eſtima- 
tion ; in the time of Edward the Third a Man 
might buy a Quarter of the beſt Wheat at 
London {or 2 5. or 15. 6 d. a fat Oxe for a Noble; 
a fat Sheep for 6 d. or 8 d. half a douzen of 
Pidgeons for a 1 d. a fat Gooſe for 2 d. a Pig for 
1 4. &c. at that rate in proportion, before there Ml - 
was ſuch abundance of Plate and Money in 
England, as is to be found at preſent, and where, 
by the by we ſhould do well to keep it; Mi. 
Cambden ſays, a Barony ſeem'd to be a Dignity 
with a Juriſdiction, which the Court Barons i 4 
now in ſome ſort prove, and that they might ! 
miniſter and exerciſe Juſtice within their Cit-· Y 
cuits and Seigniories. Fineux ſays, It is a Coun I ci 
of Common-Right, and in ſuch caſe an Au- 
thority may be enlarged by Preſcription in Deter- 
minations contrary to the common courſe and ? 
order. Etifſint home poet preſcriber qu'il ad Com . 
Baron, &c. cel ad droit tenir pleas de vetit Nami L 


Vs de tenir pl.en Repleg,&c.As to the other reaſon th 
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in a Tranſitory Action, tis but a pretence of a 
reaſon ; and tis hard to apprehend why the 
Subject ſhould be barr'd his liberty of Election 
in ſuch caſe: In the Caſe of Povey, 7. Fac. 1. 
in B. the argument looks t other way, and why 
an Action in its felt not local, may not be 
brought in one Court of Record, as much as in 
another, but a Man muſt be torc'd to Weſtmin- 


fer-Hall to commence it, is not a very graci- 


ous concluſion againſt the firſt reaſon of proxi- 


mity ot Juſtice : For where interior Juriſdicti- 


ons are well planted, or are ſuppos d to derive 
from the King, the antient Law protected them 
azainſt the Courts above ; and the Law now 
lays Tranſitory Actions may be brought any where, 
in any Court, having Cogniſance in Pleas of 
ſuch a nature. Where a Man is free, he hath a 
natural Right of chooſing his Judge : Thoſe 
words of matters ariſing within the Juriſdiction, 
are intended only to reſtrain one Court from 
invading the Province of another, but Tran/itory 
Actions Ee. to no one Court more than ano- 
ther; and the Action is no Right any where, 
but in that Court which is the Poſſeſſor of 
it, 

The Counts above, are, or ſhould be local 
alſo in their Juriſdiction, and confine them- 
ſelyes within the proper limits of Action; but 
yet there are inſtances, where they have in- 
croach'd upon the certain indiſputable Juriſdi- 
ions of inferior Courts: And therefore there 
is a Writ in the Regiſter to tye their hands by a 
Prohibition ; as where a Man ſues a Precipe in Ca- 
bite againſt another in the Common-Plear, of 
Lands or Tenements, which are not holden of 


the King, but of another Lord, there the Lord 
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of whom the Lands are ſo holden, may ſue 
this Writ, directed to the Juſtices of the Com- 
mon- Pleus, commanding them, That if it doth 
appear to them that the Lands are not holden 
ot the King, &c. but immediately of another, 
That they do not meddle with the Cogniſance 
of that Plea, but that they bid the party ſue his 
Writ of Right Patent, Si ſibi viderit expediri : For 
the Lord might give Licenſe to his Tenent to 
ſue his Writ of Right in the King's Court 2 
, bove : See F. N. B. tit. prohibition ; How Count 
were kept within juſt limits heretofore. 


Another expedient of removing Cauſes out 
of the County-Court, and transferring them to 
the Courts above, was by a Pone, or Recordare, 
as in a Writ of Right of Dower Patent directed 
to the Heir: And where the Writ is directed 
to the Heir of the Husband, and the ſame Heir 

is ſeis d of the Land whereot the Wife demand- 
eth Dower, then, it he will not aſſign Dower 
unto the Feme, the Feme who is Demandant may 
remove the ſame by a Tolt into the County, 
and from the County into the Common-Pleas by 
a Pone, & c. without ſhewing any cauſe in the 
Writ, as the Demandant ſhall do in a Writ of 
Right-Patent ; but not the Tenant without 
cauſe. So by Recordare out of the Court of the 
Lord, or out of the County-Court by Replevin 
without Writ; ſo upon Replevin, à Pone ad petit. 
tuem Pei ent coram Fuſtitiariu noſtru apud Weſtm. 
eXc. loquelam, &c. It may be removed into the 
King's-Bench : And this Writ is ſued for the 
Plaintiff without putting any Cauſe in the Writ 
ot Removement : But if the Defendant will 


remore the Plea in the County, upon 4 
te et 


* 
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ſued by Writ, then he ought to put an evident 
cauſe in the Writ after the Tefte ; the Cauſes 
were, Favour, Partiality, &. ſo of a Writ of Deber 
by Juſticies, &c. An it a Replevin be ſued by 
Writ in any other Lord's Court than in the 
King's Court, then the Plaine can't be re- 
mov d beicre the Juſtices by the Plaintiff, nor 
by the Defendant without putting Caule in the 
Writ. But theſe are out of faſhion, and worn- 
out ways of proceeding, now the buſineſs is 
done, and I only give a touch upon theſe mat- 
ters, that it may be perceiv'd by what Steps the 
Courts above, amongſt others, have trampell'd 
down Interior Juriſdictions. I do not doubt 
but that theſe Courts had their failings and their 
faults, ſo have thoſe Courts above had theirs 
alſo ; Otherwiſe there had been no occaſion 
for the Statute of 14 Edw. 3. to have ſer up a 
Court to redreſs the Delays of Judgment in the 
King's Great Courts: Becauſe divers Miſ- 
* chiets have happen'd of that in divers places 
* as well in the Chancery, as in the King's-Bench, 
* the Common Bench, and in the Exchequer, be- 
* fore the Juſtices aflign'd, and other Juſtices 
* to hear and determine deputed, the Judz- 
* ments have been delayed, ſometimes by dit- 
* ficulty, ſometimes by divers Opinions of the 
* Judges, and ſometimes for ſome other cauſe; 
it is aſſented, eſtab;iſh'd and accorded, tha 
from henceforth at every Parliament ſhall be 


'* choſen a Prelate, two Earls, and two Ba- 


* rons, who ſhall have Commiſſion and power 
of the King to hear by Petition deliver d un- 
„ to them, the Complaints of thoſe that will 
complain of ſuch delays and Grievances 
* made and they ſhall have power to do come 


'9 © de⸗ 


2 


198 


- C6 


Acts of Parliament: By the firſt it is required 


| The Conſtitution and Laws 

te before them at Weſtminſter, or elſewhere, the 
ce places where any of them ſhall be, the Tenor 
te of the Records, and proceſs of ſuch Jude. 
* ments ſo delay'd, and to cauſe the ſame Ju- 


cc {tices to come before them, who ſhall be 
*© then preſent, to hear their cauſes and reaſons 


c of ſuch delays, which cauſes and reaſons ſo 


© heard of ſuch delays, by good advice of 
© themſelves, the Lord Chancellor, Treaſu- 
c rer, the Juſtices of the one Bench, and of 
ce the other, and other of the King's Council, 
cc as many, and ſuch as ſhall ſeem convenient, 
F© ſhall proceed to take a good accord, and make 
* a good Judgment, and according to the ſame 
* accord ſo taken, the tenor of the ſaid Record 
© together with the Judgment which ſhall be 
5e accoided, ſhall be remanded before the Ju- 
© ſtices before whom the Plea did depend, 
© and they ſhall give Judgment according to 
ff the ſame Record; and in cafe it ſeemeth 
*© to them, that the difficulty be ſo great that 
it may not be well determined without A, 
4 ſent of the Parliament, that the ſaid Tenor 


or Tenors ſhall be brought by the ſaid Pre- 


© late, Earls, and Barons, in the next Parlia- 


f* ment, and there ſhall be a finall accord ta- 


* ken, what Judgment ought to be given in 


e this caſe, and according to this Accord, it 
* ſhall be commanded to the Judges before 
whom the Plea did depend, that they ſhall 
proceed to give Judgment without delay. 
To pats by Sir Edw. Coke's Aſteriſm and Nets 
in the Margin, which I doubt is ſcarce good 
Granimar ; he obſerves, that Delays of Judg- 
ment were forbidden by Common Law, and by 


that 
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that Plena, & cclers Fuſtitia fiat partibus, Cc. And 


this he reſolves and would turn upon the meet- 
ing of the Judges in the Excbequer-Chamber, in 
that which he calls an Exchequer-Chamber Cale, 
as if (by Precedents ſtill) there was ſufficienc 
proviſion before this Act, as he would have it: 
Secondly, by Act of Parliament, by Magna 
Charta, Nulli vendemus, null; negabimus, aut Li 
feremus Fuſtitiam vel Rectum; which ſuppoſes 
that Judges might be apt to do ſuch things as 
ſell, would deny, or for Writs, or Letters of 
great or privy Seal, or other Commandment, 
would ſurceaſe to do Right; and this as much 
of what was call'd Favour, or Partiality, and 
the indirect or inſufficient practiſe charged to 
Interior Courts, and the Judges below: I can't 
forbear adding one Obſervation out of the Act, 
it ſuppoſeth that Judges above alſo might want 
help ſoinetimes, and that a Coif was not then 
abſolutely neceſſary to enable Men's Heads to 
Judge of great and difficult Law-points. But the 
difference between thoſe Courts ore a6 theſe 
below, was this, the miſchief lyes here, the 
Interior Courts once caught in a fault, could 
never recover,and by degrees were kept under, 
till outed of their Juriſdiction ; whereas the 
Courts of Weftminſter pluck'd up their Heads, 
and grew upon this Statute, advancing {till 
their Adminiſtration, whilſt the Others could 
never be ſuffer d toretrieve theirs, but ſunk under 
the loſs irrecoverably : Inſomuch that when 
the Subject at length found it was in vain to 
commence Suits any longer in lower Juriſdicti- 
ons, they began by little and little to forſake 
that forfeited, or deſerted Authority, ſeeing it 
ſwallow d up; and were perſwaded to app!y ſor 
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Juſtice to thoſe Grandees of the Law above, 


9 4a. . 
» 


Hence all the Trade reforted upwards,and cen- 
ter'd in thoſe Courts, the other being no lonper 
able to bear up againſt them. e 

It may be ſaid, thoſe Inferior Courts are 
fallen into decay upon other Conſiderations, as 
by alteration of Tenures, and have obſoleted 
themſelves in great meaſure by diſuſe and 


change of Tempers, &. This is but a late rea- 


ſon, and we know how they changed before; 
there may be ſomething in it, and it may be 
they may have ſuffer d more by Incloſures, 
which hath diſſolv'd ſeveral Mannors, and De- 
populated Townſhips : But yet why ſhould the 
Country at large ſuffer by this? Why ſhould 
not there be ſome fixt Juriſdiction neverthe- 
lefs in the Neighbourhocd 2 Why ſhould not 
a County have ſome Court eſtabliſh'd Tar- 
tamount, for the eaſie and ſpeedy Determination 
of their Rights, as well as every little Corpora- 
tion in it? Or rather let it be conſider d whe- 
ther a Corporation within a County, ought to 
have ſuch or any diſtinct Seat of Judicature. 
There are ſeveral Objections againſt it; and! 
am ſure, Men living within Corporate Towns 
ought to be ſubject to the Juriſdiction of the 
County at large in many Caſes, for moſt of 
the Treſpaſſes done in the County by Poching, 
cutting and deſtroying of Wood, pulling and 
ſpoiling Hedgcs, robbing of Hen-Rocſts, Cc. 
iſſue out of thoſe Corporations, and ſlip in thi- 
ther again our of the Reach of a Proſecution, 
and proper Evidence of the Fact, or poſſibility 
of a fair redieſs or ſatisfaction by Judgment 
Civil, or Indictment ; and they often come too 
ſtrorg to be apprehended by à Confſtable's 
«© * ot 4 4 = t 1 : power | 
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power ; beſides, that they can t be convenient- 
y taken in the Critical Treſpaſs upon the Spot 
in the large Circuits of Country Limits, there- 
fore in the laſt Caſe, where the King may be 
made a Party, all Proceſs ought to run into 
ſuch Towns, with a Non omittas propter aliquam 
Libertatem ; and all Convictions and Judgments, 


and Executions alſo ought to follow them thi- 


ther with effect. And we find People are kept 
in much better Order in thoſe Countries where 
the Government of one and t'other is in the 
lame Hand. 

Oh! Innovation is dangerous: It may be ſo; 
and therefore I am not at this time contending 
to introduce new Conſtitutions, but td revive 
and reſtore old ones. Tempora mutantur, & nos 
mutamur in ills, it ſeems is a good Axiom in 
Wefminſter-Hall, when it is for it, but never 
when it makes againſt it. Oh! but theſe Inte- 
nor Courts are not able to keep up the dignity 
of Pleading, and Sir Edward Coke tells us, there 
i an Excellency in good Pleading : Placitum is 
deriv'd 4 Placendo, quia bene placitare ſuper omnia 
placet, and tis not, as ſome have ſaid ſo call d 
per antiphraſin, quia non placet ; Let thoſe who 
have paid dear, miſcarried, and ſuffer d for it, 
be Judges whether they like it or not, I believe 
many will go near to take the laſt definition. 
He tells us many a good cauſe is daily loſt ſor 
want of good and orderiy Pleading, (the more 
the pity) tor ſays he, when I diligently conſi- 
der the courſe of our Books 2 Years and 


Terms, from the beginning of the Reign ot 


Edw. 3. 1 obſerve, that more Jangling and 
Queſtions grow upon the manner of Pleading, 
and exceptions to Form, than upon the matter 

| it 
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it ſelf, and infinite Cauſes loſt or delay'd for 
want of good Pleading ; this is ingenuouſſy 
confeſs d, and an admirable argument for good 
Pleading, and much for the Honour of the 
Law: For he goes on, in the Reign of Edu. ;. 
Pleadings grew to perfection (therefore good 


Cauſes were loſt) both without lameneſs and 


curioſity, (how doth this conſiſt?) for then the 
Judges and Profeſſors of the Law were excel. 
lently Learned, and then knowledge of the 
Law flouriſht. The Serjeants of the Law drew 
their own Pleadings, and therefore truly ſaid 
that Reverend Juſtice Thirning in the Reign of 
Hen. 4. that in the time of Edw. 3. the Lay 
was in higher degree than it had been any time 
before: For, ſays he, before that time the man- 
ner of Pleading was but feeble in compariſon of 
what it was afterwards, in the Reign of the 
ſame King. Pray,what was the conſequence of 
all this fine nicery 'and learning ? Jultice pro- 
moted, or the quiet and eaſe of the Subject: 
No ſuch matter; Sir Edw. Coke told us before 
Jangling and Queftions to form more than mat- 
ter, 4.e. impertinent, chargeable, fruitleſs con- 
rentions encourag'd, to the vexation and loſs 0! 
che Subject, and reproach of Law and Juſtice. 
Whereas he ſaid betore it is worthy obſervation, 
that in the Reign of Edw. 2. and upwards in 
that of Edw. 1. &c. the Pleadings were plain 
and ſenſible, but nothing curious; evermore 
having chief reſpect to matter, and not to forms 
ot words, and were often holpen with a Que 


ſitum eſt; and then the Queſtions moved by the 


Court, and the Anſwers by the Parties were al- 
ſo Inroll'd in the Roll. Thus I think he hath 


ſet the matter in a pretty good light, for 7 
: atis 
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ſatisſaction to an indifferent obſerver : But, ſays 
he,even in thoſe days the Forms of the Regiſter 
of Original Writs were then punctually obſerv'd, 
the Matters in Law excellently debated and re- 
ſolv'd. It may be ſo, and the better, no doubt, 
for being leſs intangled in curious Niceties. 
And let's ſee yet farther, whether they may 
not as well be Led and reſolv'd now, with- 
out thoſe Writs and Forms of Pleading. The 
Inconveniences of nice Pieadings, and curious 
Exceptions, it ſeems, were felt in the very 
Reign of this King, Edw. 3. For in 36.Edw. 3. 
cap. 15. an Act was made, that Pleas ſhould be 
in the Engliſh Tongue, becauſe great miſchic!s 
had happen d by their being in French, for that 
People had no knowledge or underſtanding of 
what was ſaid for them or againſt them by their 
Pleaders, &c. and that no man was to be pre- 
judic'd by Forms of Pleading ; fo that the mat- 
ter of the Action be fully ſhew'd in the Decla- 
ration, and the Writ. Speed, as to the Hiſtory- 
part, acquaints us, that the occaſion of making 
this Act, was, upon the Grievances of the Peo- 


ple peſter'd with the doubfiires,, of Lawyers ches 4 


therefore Ed. 3. commanded, that Pleas ſhoul 
from thenceforth be made in Exgliſh, and not 
in French: and becauſe in the time of Hen. 6. the 
Judges gave a quicker eaſe to Exceptions to 
Pleadings, than either their Predeceſſors did, 
or the Judges in the Reign of Edw. 4. there- 
tore in the Reign of Queen Elizabetb, Proviſion 
was made, that after Demurrer (he ſhouid have 
laid after Verdict) Judges ſhall give Judgment ac- 
cording to the Right of the Cauſe, and matter 
of Law, without regarding any imperfection, 
defect, or want of Form in Pleadings. He 
might 
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might have taken- notice of, and put in the 

2 Hen. . alſo "nt e or miſpleadings after 
{fue try'd. And becauſe the old Trade of 
Nice-pleading was ſtill kept up, to the de- 
lay of Judgment and Juſtice , therefore 
the 21 Fac. 1. cap.13. was yet neceſſary to ſup. 
port Judgments after Verdict, notwithſtanding 
ſuch like Artificial ſuppos'd defects in Declarati- 
ons and Pleadings, & c. The Act 18. Eliz. cap. 14, 
He ſays was an excellent and profitable hay 
concurring which the Wiſdom and Judgment 
of Antient and later Times, that have diſal- 
low'd curious, and nice Exceptions, tending 
to the overthrow or delay of Juſtice ; and 4i- 
ces Furgs non ſunt Fura: he can come over at laſt 
for an Act of Parliament, but he doth not ſeem 
to have been always of this tender opinion, 


However it ſeems, Innovations in Law are not 


always fo dangerous, and a Parliament may 
make bold ſometimes with the Common Law to 
alter it, and it is confeſs d at laſt, it may be for 
the better;therefore it will not be an unpardon- 
able preſumption to enquire whether all things 


in Law are yet ſo plain as they ought to be, 


and whether there doth not yet remain ſome- 
thing too curious and nice in the Theory and 
Practice: if the former; If Law be altogether 
plain and eaſie, and as clear as the Sun at 
Noon-day, then it is not ſuch a Noſtrum, that 
it can be only ſeen and diſcover'd by the Sages 
at Meſeminſter-Hall, but other men may make a 
ſhift ro comprehend it, and a Country Judica- 
ture may be poſſibly eſtabliſh'd capable of ad- 
miniſtring Right and Juſtice: If the latter; it 
it be ſtill obſcure, and too Artificial, it ought 
then to be conſider'd in order to amendment or 
: | | altera- 
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alteration, for the greater eaſe and quiet of the 
Subject, and plain good of the Common- 
wealth. 

All Eſtates Real and Perſonal; Freehold, 
Chattels, Real or Perſonal, or Mixt; all Sei- 
ſins, Poſſeſſions, Claims, Rights and Titles, in 
caſe of Diſpute, are to be try d and determin'd 
in Actions Real, Perſonal, or Mixt. The an- 
tient way of Commencing any Suit or Proſe- 
cution here was by Original-Writ : Thus Bracton 
defines it, and ſays, Brewe dicitur, quia Rem de 
aud apit,& Intentionem petentis paucs verbis enarrat, 
ſicut facit Regula Furis que Rem quam eſt breviter 
emarrat : The word breif imports as much; The 
Civilians, Breve eſt Libellus conventionalis : But 
the Civilians have another odd Maxim too, Defi- 
nitio in Fure Civili periculoſa eſt, Rarum eſt enim ut 
non ſubwerti poſſit. Theloal in his Digeſt of Writs 
thus defines it, Un Bref eft un formale Letter del 
Roy eſcript en la Langue Latine en parchemyne ſce- 
ke a veſq; ſon ſeaule direct as aſcun Fuge, Officier, 
Miniſtre, ou aultre ſubject al ſuit del Roy in ou al 
complaint, & ſuit de aultre ſubject commandant, ou 
thoriſant aſcun choſe contenue en meſime Lettre ¶ Eſtre 
fait par la cauſe breifment en cette Lettre expreſs qu eſt 
d'Eſtre diſcuſs en aſcun Court le Roy par les Leys. 
How well the Forms of Writs agreed with their 
Definitions may be ſeen and obſerv'd in the 
Books. It was no wonder when a Man was to 
tell his tale twice, that there ſhould be ſome 
variance between the Writ, and the Count; and 
what was harder, the miſtake of a Letter was 
call'd matter of Subſtance, and fatal, as in Coke's 
5. Rep. Freeman's Calc in an Original Writ, quod 
nullus faciat vaſtum &. diſtruttionem, where it 
ſhould be deſtructionem, the fault was only in one 
Letter, 
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Letter, yet, reſolv d that -it-was matter of Sal. 
ſtance, and matter of ſubſtance in an Original 
IWrit is not remedied, but matter of Form on- 
ly, not per 32. Hen. 8. cap. 30. nor per 18. Eli, 
cap. 14. nor at this day per 21. Fac. 1. cap. 11, 
nor even per 16. & 17. Car. 2. cap. 8. for that 
cures only default in, or lack ot Form, unleſ 
it be for that the Plaintiff might have demurrd 
in it, Judgment ſhall not. be arreſted. Thu; 
you ſee what miſchief negligence, art, or trick, 
hath occaſion d by Clerkſhip, and yet per 18, 
Elix. cap. 14. want of any Writ, Original ot 
Fudicial, after Verdict, could not reverſe : 
Judgment: v. Co. 5. Biſhop's Caſe Fones, 

and as it is agreed in Hob. Rep. Wilſon's Caſe, 
and Wike's Caſe, theſe were Atturney's, and 
ſued by Original Bill. IT only give one touch 
on every head, for I ſhall not break my Brains 
in running through infinite Precedents on one 
ſide and t'other. I ſhall not nicely refle&, but 
allow every thing to Clerkſhip decent and res. 
ſonable, as Writs in the Deber, or Debet & Det. 
net, or only Detinet,@c. as to Counts or Declars- 
tions, it was fatal for the Story not to agree, 
tho' the ſubſtance was in the Writ. In Co.5.Rep, 
Playters Cafe : To do Juſtice to every Juds- 
ment on neceflity of ſtrict Pleading, the De- 


claration perhaps was properly fatal, the De- 


fendant was found Guilty in Treſpaſs, Quan 
clauſum fregit, & piſces — ad —.— Ge. 
It was mov d in Arreſt of Judgment becauſe in 
the Count neither the number nor nature of the 
Fiſhes was ſhewn, and Judgment ſtay d. For 
the Office of the Declaration is to reduce the 
Writ to certainty, Oc. this is matter of Subſtance 
But this was prov'd by Verdict, but _—_ 
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Writ nor Count were certain enough, and one 
of them ought to ſet forth the truth of the de- 
mand. But it was hard before the Stat. 16. G 
17. Car. 2. for Courts to take advantage of a 
Clerk's miſtake of a Chriſtian Name, or the 
Sirname of a Plaintiff or Defendant, Sum of 
Money, Day, Month, or Year in a Declarati- 


on, where it might be made good and intelli- 


zible by ſome other part of the Record, or 
Roll, and amended by other Papers before the 
Court. All Declarations ought to be expreſs 
Averments, and not by way of Recital: Unleſs 
in ſuch Actions where there is ſuppos'd a thing 
to ſucceed, as in Sherland's Caſe in Rolle's Rep. 
55. Declarations ought to be proper; but it 
there be words in a Declaration, which have no 
ſignification, the words ſhall be rejected as void, 
and ſhall not hurt the Declaration; but it ſhall be 
taken as if thoſe words were left out, as it was 
adjudg'd Hill. 23. Car. B. R. Paſc. 24. Car. B. R. 
If there be other words in the Declaration ſuf- 
ficient to make the Declaration good ; and all 
the allowance poflible ought to be given to- 
wards the amendment of Declarations. There 
5 one argument againſt Original Writs,or againſt 
the Court of Common-Pleas, that they can't a- 
mend Declarations grounded on Original Writs, 
it they be faulty, whereas the Court of King's- 
Bench can amend thoſe grounded on a Bill : So 
upon Plaints in Inferior Courts, there is a 
great deal, and perhaps too much, of nicety 
requir'd in Pleadings or Pleas ; Eſpecially the 
diſtinctions, where the General- Iſue or Special 
matter muſt be Pleaded, and what may be given 
in Evidence upon ſuch Plea, and what not; 
what are proper concluſions of Pleas and Iſſues. 
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| The Books are full of theſe Niceties, and i 
would make a Volume too large, to be parti. 
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cular upon this ſort of Learning: Several Ag; 
of Parliament have been made to help the Ge. 
neral Tue in Pleading in ſeveral Caſes ; which 
implys, that the General Iſue is to be counte. 
nanc'd and ſupported, as far as may be with 
any tolerable certainty of Fact and Form: And 


Tryals ought not only to be de Vieineto, but upon 


Iſſue joyn d in Curid proximd : and this to avoid 
delay and charge in the recovery of Men; 
Rights and Poſſeſſions. The Poſtea takes uy 
too much time, and is a hard expence on Poor 
Men, before they can get Judgment and Exe: 
cution : thoſe Statutes which abridg'd thei 
Coſts, certainly ſuppos'd, that they could hare 
Right done em ſomewhere at a cheaper rate 
tor no Man will ſay they were made to Damn 
their Claim of it : For there is as much Juſtice 
due to a poor Man for the demand of 40 . &: 
as there is to the Rich in the Controverſie o 
the greateſt Title and higheſt value. Ir is wel 
known how far the Act of ſuing in Formd Pa 
peris will carry a Cauſe, and with what dil 
gence it uſeth to advance his Demands. No- 
thing therefore can give the poor Client fo e- 
fectual a Remedy, no Court of Juſtice can di 
fo proper to do him Right, as a Court eftabliſh'd 
in the Neighbourhood, where he may have the 
ſatisfaction of hearing his own Cauſe, and ma- 
naging his own Tryal, with Domeſtick Aflit- 
ance, without foreign Obligation, not only in 
Law, but Equity alſo ; and tis ſome evidence 
of the convenience or neceſſity of this, that Pe- 


titions come in almoſt every Seſſion of Parlia- 
ment for erecting Courts of Conſcience of lim! 


ted value in limited Plages; After 


hy 
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M After all; that which in truth is the "greateſt * 
Objection againſt Superior Courts, and gives 
me greateſt blow to the Dignity of their Cha- 
racer, and is alſo the higheſt Reflection on the 
\M Adminiſtration, is, the uncertainty and con- 
trariety of Judgments : This is a Complaint in 
| every one's Mouth, and hath been ſo for Ages: 
Now tis not enough, or a ſufficient Anſwer, to 
ay, that Men's Opinions differ, and their Judg- 
ments are various: This might paſs in matters 
of Notion, or extrajudicial Controverſies of 
che Brain, in ſome Subjects of Ratiocination at 
karge, in Diſcourſes of the Origination of Man, 

Ideas, in the Originals ot Forms and Qualities, 
and ſuch other Artificial Sciences, and dark My- 
ſeries of abſtruſe Learning: But in Moral 
Commerce, the Meaſures of Right, by which 
Men are to ſquare their Actions, the Rules of 
Converſation with a Neighbour , certainty 
there ought to be made as plain and familiar as 
s poſſible, and reduced within compaſs, and 
not ſuffer'd to run out in oblique lines, and by- 
paths, and the Labyrinths of wild imaginations. 
There muſt therefore be ſome other cauſe aſ- 
ſen d, there is ſomething which lyes behind the 
Curtain, and repreſents the Scene falſe, ſome- 
ching that interpoſes which makes it ſeem ob- 
ure, or dazling: For as all Objects are truly 
diſtinguiſh d, and appear juſt through plain glaſs; 

„bo tis the contrary, through waiv'd or crinkled 
-W laſs, the ſight is refracted and confus'd, can 
n Wiiſcern nothing entire and diſtinct in its proper 
eWfgure. It ſeems Sir Edw. Coke was aware ot 
-Wthis Objection in his time, who tells us in his 
-WPretace to his third Huſtitutes, That whereas 

Woe do Object againſt = Laws of 2 

4 


210 


The Conſtitution and Laws , . 
that they-are dark and hard to be underſtood; 
we have eſpecially in theſe and other parts of 
the Inſtitutes, open d ſuch Windows, and made 
them ſo lightſom, and eaſy to be underſtood, 
as he that hath but the light of Nature, adding 
Induſtry and Diligence thereunto, may eatily 
diſcern the ſame. He had told us before in 
his Proem to his 24 Iftit. that upon the Text 
of the Civil Law, there be ſo many Gloile,, 
and Interpretations, and again upon thoſe ſo 
many Commentaries, and all theſe written by 
Doctors of equal Degree and Authority, and 
therein ſo many diverſities of Opinions, as they 
do rather increaſe than reſolve Doubts and In- 
certainties ; and the Profeſſors of that Noble 
Science, ſay, that it is like a Sea full of Waves; 
This muſt be conteſt is too true of that Noble 
Science ; and there is one remarkable Inſtance 
of it, amongſt many others, with us here not 
very long ſince, in the cafe of their Judgment 
in that unfortunate accident of the Archbiſhop 
of Canterbury, Abbot ; expreſs d in the Anſwer 
of thoſe Learned Perſons ro K. James I. his Let- 
ter to whom he had referr d the Caſe, tor thei: 
Opinion, touching the irregularity, or Scan- 
dal, of that unhappy Act which God had per- 

mitted to come to pals by the hand of that molt 
Reverend Father in God , ſhooting in a Crols 
Bow at a Deer in Bramſil-Park, and killing 
Peter Hawkins the Keeper : They return thi 
Apology inſtead of their Judgment, as to the 
Irregularity queſtion'd to be contracted by that 
Act in the Perſon of the Archbiſhop : Tho 
greater part of our Number could aſſent or * 
gree, becauſe the Canons and Decrees then: 
{elves are ſo general, and ſo ready to 211 
VDiſtin- 
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Diſtinctions and Limitations, the Doctors and 
Gloſſes ſo differing, Inferences and Diſputes ſo 
peculiar to every Mans conceit and apprehen- 
hon, Authorities of Canoniſts and Caſuiſts fo 
oppoſite in this very caſe in hand, that we could 
not return unto your Majeſty any unanimous 
reſolution or opinion in the ſame. This juſti- 
fies Sir Ed. Cotes Reflection on the Civil Law ; 
let's ſee whether it doth his Apology for the 
WH Common Law : The Difference then, ſays he 
between thoſe Gloſſes and Commentaries, and 
| WT this that we publiſh, is, That thoſe Gloſſes and 
'W Commentaries are written by Doctors that 
be Advocates, and ſo 1u «a manner private In- 
terpretations ; And our Expoſitions and Com- 
mentaries upon Magna Charta, and other Sta- 
tutes, (and Principles ana Maxims of Common 
Law) are the Reſolutions of Judges in Courts 
Jof Juſtice, in Judicial Courſes of proceeding 
either related or reported in our Books, or ex- 
ant in Judicial Records, or in both; and there- 
bre being collected together ſhall produce cer- 
-Wcainty, the Mother and Nurſe of Repoſe and 
N quietneſs, fo far as Judges are Unanimous in 
- Wtheir Reſolutions. This cloſe was ſomething 
but unfortunately ſpoils the Grace of the whole 
lt Wicntence ; For it they are not more unanimous 
„dan they have appear'd to have been hitherto, 
doubt, this will prove a Diſtinction without 
Wa Difference. | 
And otherwiſe 'twill amount to no more 
than one or two Doctor's Opinion one way, 
and of others another, and the ſame Circle of 
Jncertainty at laſt, It our Laws are ſo light- 
lom and eaſy to be underſtood, how comes 
t about, that there be ſo many miſtakes in Re- 
P.3 ſoluti⸗ 
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ſolutions? So much Oppoſition and Contradi- 
ction as we find in the Reports, and ſuch Con- 
trariety of Judgments and Judges ? Whence 
can ariſe this groſs diverſity of Opinion, this 
manifeſt conviction of Doubt, Uncertainty 
and Error ? That the Charge is true, and the 


matter ſo as repreſented, our Misfortune and 
even Scandal juſtifies ; That Judges are almoſt 


* 
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evermore divided, not only in other Court, 
but in the ſame ; Judges to Judges oppoſe Opi. 
nion, and Court to Court claſh againſt one an- 
other; We need not exaggerate Particular, 
when it hath been an open Avowry of publick 
Complaint. We may take Sir Edw. Coke 
word, 'tis his own Obſervation of his own 
Times ; That matters thereby depended long 
undecided, that Law drew one way and t'other, 
that Juſtice could not go on. This was the 
reaſon, he tells us, which put King James up- 
on the neceſlity of adding a fifth Judge to each 
Court, only to make an odd, that Juſtice 
might not hang in equilibrium, or ſtand till; 
with a Jeſt tack d, of, Numero Dems impare gaudi, 
which Scorch way of Bantering the Sapes, Sit 
Ed. Coke took for a Complement and Truti 
in the ſame breath, and humbly thank d hi 
Gracious Majeſty for his Care and Civility, 
But it had been a better Jeſt, and a better ſeri 
ous reaſon too, if he had reduc'd them to three 
or to one, beſides the good Husbandry of it in- 
to the Bargain. This might have ſatisfied pub- 
lick Juſtice as well, and would have had thi 
advantage, that it could not have expos the 
Dignity ot the Profeſſion in the ſame Court a 
leaſt : And the only Objection remaining d 
the Circuits,might have been anſwer'd and op 
plie 
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plied well endugh another way by ſending an- 
other Commiſſion, or aſſociating one, a Ser- 
jeant or ſo, in the travelling Commiſſion; If 
one be not ſufficient Judge for the Expedition, 
which yet in fact appears to the contrary, that 
it is practicable, and hath done well enough: 
As to procecdings above, where lyes the 
ſtrength of the Argument in the Compariſon 
of Courts, why one Fudge ſhould be ſo ſufficient 
in a Court of Equity to give Judgment in mat- 
ters of Conſcience, and ſo many neediul in a 
Court of Common Law ? The Difference at 
leaſt hath not ſatisfied the world in effec ; Is 
it that Conſcience is more certain than Law, 
and of not ſo great latitude of Application? 
This the Law-Judges ſure did never yet will- 
ingly acknowledg. 

Few Men, I believe, have that Sacred opi- 
nion of the Conſtitution of the Courts of Weſt- 
minſter, as the Judges would have eſtabliſh'd : 
We ſhall diſcover the virtue of Unanimity, or 
ſelf-conſiſtency in that previous affirmation of 
theirs relating to them ; Let's ſee the force of 
Precedent and Authority, what it will produce 
for ſettling their Original. Sir Edw. Coke. tells 
us in his Preface to his 8:6. Reports, that in the 
10. Edw. 4. fol. 53. all the Judges of England 
did affirm, That the Chancery, King 5-Benech, 
Common-Pleas and Exchequer, be all the King's 
Courts (ſo far is true) and have been time out 
of Memory of Man, fo that no Man knows 
which of them is moſt antient ; yet he tells us 
in his 4th. Inſtitutes, cap. 7. Tit. King 5-Bench, 
That out of this Court, out ot this King's- 
Bench, are all other Courts derived; as from 
one Fountain ſeveral Rivers, in the reſpect ot 
3 the 
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the multiplicity of Cauſes : &. Juriſdlictio 2 
Curiæ eft Originals, & c. Now a Man of uniform 
cloſe thought would be ſomewhat puzzled to 
conſider how the derivative power, and the 
Primitive power, from whence the latter power 
was derivd, ſhould be Cotemporary ; How 
the Copy and the Original are, or can be ſaid 
properly, the work of the ſame hand at the 
ſame time, or whether it be not probable that 
the Original was before the Copy: Theſe 
Conſiderations I leave to the Learned and nice. 
ly curious Sages. I doubt one might often ſe 
: Knight and the Chief Juſtice at variance, if 
it were lawful to give one's mind to it ; Al 
that I infer from this Obſervation, is, that the 
Courts at Weſtminſter are the King's Courts, and 
that he may, by the Judge's own ſhewing, model 
them as he pleaſes, was that by Precedent. 
Beſides, Sir Edward Coke himſelf in ſe— 
veral places, by a tacit confeſſion, 4. 
ſigns the Reaſons of the Variety ot Opinions, 
and for the contrariety of Rules, and repug- 
nancy in Doctrine, throughout the Books: He 
tells us, That the Law is not uncertain in At 
ftratto, but in Concreto, Admirably diſtinguiſh, 
This in one ſence begs a Concluſion, paſt and 
above diſpute : It is not to be doubted, if meant 
of the Law of God, or the light of Nature, or 
right Reaſon, primarily : And that the uncer- 
tainty thereof is Hominis vitium, non profeſſionis 
And to ſpeak plainly, ſays he, there be two 
cauſes of the uncertainty thereof in Concrem, 
viz. Pre poſtera lectio, & prepropers praxis. Setting 
aſide the uncertainty, or the impropricty of his 
abſtract ar preſent, tho not relinquiſhing it, 
our Laws are ſaid to be founded on Cuſtom), 
U: „„ 3-d2% IN EE Th) « + 41 
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and that is one main ingredient of our Com- 
mon and Municipal Laws, which the Lawyers 
tell us are immemorial : If fo, ſome of them, 
for ought we know, are Heatheniſh Cuſtoms : 
Beſides, perhaps they may not conſiſt with the 
Rules of Chriſtianity : For we have an ac- 
count, ſuch as it is, (tho' I know Sir H.Spelman 
ſcouts the Authority of Britiſh Tradition, which 
may be true nevertheleſs for ought any Man 
knows) of the Laws of Malmutius, which were 
call'd the Malmutian Laws, preciſely 444. years 
before our Saviour. And after him, that Mercia 
Queen of the Britains, ſometimes Wite of King 
Guitheline, made a Law full of Prudence (in- 
comparably wiſe no doubt) and Juſtice , call'd 
the Mercian Law ; and that our old Hiſtorian 
Gildas, tranſlating theſe two Laws out of the 
Britiſh Language into Latin, it was thenceforth 
call d Mercbenlage, i. e. the Law of the Merci- 
ans ; by which Law Eight Shires of this Realm, 
viz. Glouceſter, Worceſter, Hereford, Salop, Cheſter, 
Stafford Warwick,and Oxford, were antiently Go- 
vern d: Ill diſcover one of theſe Laws; Donwallo 
Malmutins was the firſt King that did conſti- 
tute Laws in Britain (where then are our imme- 
morial Cuſtoms, and immemorial Court of Cam- 


mon-Pleas ?)Amongſt which he Enacted, © That 


the Cities and Temples of the Gods, and the 
ways leading to them, ſhould have priviledge 


of Sanctuary, (an excellent foundation for 


" Church-San&uary)and beſides that the Husband- 
* man's Ploughs ſhould have the like priviledge. 
Here is the beginning of the Law, that the 
Plough, and Beaſts of the Plough, and other 
things, tenſils, and Inſtruments in the hands 
of Men employ d in the Publick, and for the 

P 4 good 
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good of the Commonwealth, ſnould not be Ife 
liable to a Diſtreſs; or that tools of neceſſity Nu 
either to the publick or private ſubſiſtence, can. u 
| not be diſtrain'd, vid. Brompton, pag. 955. The n 
Venerable Bede, in his Eccl. Hiſt. lib. 2. cap. 5, E 
ſays, the next Legiſlators here wereErhelbert the I 
„ of the Saxons who receiv'd the Chriſtian Wl ü 
Faith, DCIII. whoſe Laws are extant in an Mb 
Antient AM. S. Text. Roff. after thoſe, Ia, Alfred, ill © 
Cc. all 1-Saxon Kings. Now I would glad. ll © 
ly know, who was chief Juſtice of this Imme- Ill © 
morial Court of Common-Pleas during the Hen. il © 
archy, for the Juriſdiction of Civil Cauſes all Il © 
over England, by Writs Original out of Chan- 
cery returnable into the Bench? For the Heptar- 
chy is within time of Memory, that is, within time 
of Record and Hiftory ; which is not Imme- 
morial, nor time out of mind, as Sir Edw.Coke 
defines it. As to the Concrete, if it be Præpoſters 
Lectio, or Prepropera Praxis, which, as I take it, 
is rather defeeins hominis quam vitium in ſtrict 
propriety of Speech; I would ask another 
Queſtion, how it comes to paſs, that the Learn -d 
ed Judges, full of Reading firſt, and of Practiſe b 
afterwards, differ ſo much among themſelves? f 
nay farther, which is wonderful, if it be not 
vitium profeſſiouts in abſtratto, why thoſe who are Id 
generally allow d to be Judges of the beſt parts, Ne 
and underſtandings, and learning alſo, (I'll I tc 
put in Integrity too) have differ d moſt in opi- Ie 
nion from their Brethren, the other Sages f 
the Law ? I believe it will be agreed to me, ill tc 
that the Lord Chief Juſtice Hobart, and the t 
Lord Chief Juſtice Vaughan, were extraordinary Ih 
Judges, and have had as great a Reputation for Il {{ 
thoſg Qualifications, as any of their Frome a 
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* 
ſors or Cotemporaries of the Law : They 
were both Chief Juſtices of the Common-Pleas, 
the Firſt in King Famess time, the Later after 
the Reſtauration of King Charles the Second; 
Edward Vaughan,Eſq; who publiſh'd his Father's 
Reports, in his Pretace to the Reader, makes 
this modeſt and handſom Apology for them 


boch: „If in Caſes of Law it hath been his 


Fate to differ from his Brethren, it is no more 
than many of his Predeceſſors have done 
* particularly that moſt Learned and Reverend 
judge the Lord Hobart, whoſe ſingle Opini- 
* on in many Caſes publiſh'd, being built up- 
© on excellent Reaſons, carry great weight 
* with em at this day; whether the Author 
* Sir Jahn Vanghan may be fo fortunate, time 
© muſt determine; But, I hope, ſuch as ſhall 
* think fit to oppoſe ſuch of his opinions where- 
* in he is ſingular, will firſt reverſe: the Reaſons 
Hof them; for it they be not vanquiſh d, the 
* concluſion thence decuc'd, muſt prevail. 
Theſe two are the moſt valuable, it not the 
deareſt Reports of the Law ; Valuable, if ic 
be but only for contradiction- ſake, and expo- 
ing Precedents which have hitherto ſeduc'd 
Mankind. The Dactor and Student in the Intro- 
duction, puts the Student on this ingenuous 
confeſſion to the Doctor, who modeſtly deſir d 
to know whereon the Law of England was 
grounded, and demanded the Reaſon of the 
Common Laws; that it was above his cunning 
to give him ſatisfaction therein; and after in 
the Fourth Chapter of the Law of Man, where 
he ſays ĩt is deriv d from Reaſon, probable Rea- 
lon; he tells us, that is call'd probable, that 
2ppeareth to many, and eſpecially to wiſe Men 


to 
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to be true; and amongſt his Properties of 
good Laws, one is, that it be manifeft, and 
not captious, by any dark ſentence ; and the 


Student at laſt uſurps, and takes refuge in the 


Doctor's Province, and concludes very piouſly, 
after he had diſcharg'd himſelf but indifferently 


to the Doctor's ſatisfaction in ſeveral Queries, 


beſeeching the Lord, that this matter (the laſt 
matter was on Prohibitions to the Spiritual 
Court) and ſuch other like thereunto, may be 
ſo charitably look d upon, that there be not 
hereafter ſuch diviſions, z. e. ſuch diviſion of 
Opinions herein, as hath been in times paſt, 
whereby have follow'd great coſts and charges 
to many perſons of this Realm. That there is 
doubt and uncertainty in the Adminiſtration of 
Law, and in Law it ſelf, the Reſolutions of 
the Judges, (the moſt Learned Judges) do ac- 
knowledg, and it is confeſs d from the mouths 
of the Sages themſelves, when they have been 
diſpos'd to ſpeak freely and ſincerely ; there- 
fore ſetting aſide alſo Vitium Hominis, and not 
to charge any Judge with Corruption, tho there 
are Precedents of thoſe who have juſtly ſut- 
fer d, and been puniſh'd for injuſtice ; it mult 
be certainly ſome fault in the profeſſion it fell, 
and muſt ariſe from one of theſe cauſes ; either 
from ſome fallacious Principles and Maxims 
(which have gain d an authority of being in- 
diſputable without any juſt title to that pre- 
tence) or from Ratiocinations too artificial and 
nice, which have led Men aſide into miſtaken 
notion and apprehenſions of Right and Wrong: 
Or from me myſterious foundations of un- 
ſearchable Lt abliſhments of Property and Title, 


impracticable, and not to be apprehended, or 
| extrane- 
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extraneous, and not agreeable, and conſequent- 


ly not applicable to the Rule of the Law of 
God, or light of Nature ; theſe Terms and 
Cant have introduc'd what the French call Chi- 
cane, and we Litigions Wrangling. I might ve- 
ry well excuſe my felt the trouble of giving 
any inſtances, or producing any Precedents 
upon this foot ; one need only produce and 
tranſcribe, or abridge the Reports, or refer to 
the names of Caſes, to evidence and make 
out this charge. But becauſe it ſhall not be 
ſaid to pals as a gratis dium from me, and 3 
bare Averment on my part , I will here pro- 
duce a Caſe or two of the moſt extraordinary 
Repreſentation upon the Stage of the Law. 
But I ſhould have taken my leave of the diſtin- 
ion of Abſtractum and Concretum ; It's true it 
can't be call'd vitium profeſſionis in abſtracto, that 
is abſurd and ridiculous ; to ſay tis the vice of 
Law abſtractedly, is to ſay Juſtice is a fault, 
and (Blaſphemous) to ſay Good, or God, is not 
Goodneſs : But it may be witium profeſſionis in 
concreto, or in abſtracto one way, and that is 
what I am going to make out; that it is a con- 
fus'd Science, and that the objects of it do not 
ſtrike directly on Men's underſtandings, and 
form regular Impreſſions on the mind. I ſhall 
here paſs by the previous conſideration at large 
again of the Statute de donis Conditionalibus, the 
Doctrine of Entails, and the Artificial Inventi- 
on to dock em, Vouchers, Warrantyes Lineal and 
Collateral, Relutters, Oc. with all that fort of 
Trumpery, or. rather Tromperie, for 'tis more 
agreeable to the French word than the Engliſh, 
rather fraud than ſimple truth; and — re- 
petition as much as I can upon that Subject: 
8 25 £ Thele 
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Theſe are Terms. and Names that ought long 
ſince to have been baniſh'd theCommonwealth 
of Letters, if it were only for creating diſ. 
putes and impertinent troubles, and co uſion, 
and having made ſuch a. ſcandalous Buſtle in 
the Nation; and ſome plain words of Con- 
veyance, of good ſence and honeſt meaning 
intelligible, ought to have been introduc'd and 
ſettled in its room; whereby ſo many lets and 
hindrances to Juſtice, and delays totheeſtabliſh- 
ing Men's 3 have been avoided. For 
what need of theſe large expreſſions of War. 
ranty, &. when it is imply d in all Grants, and 
ought to be conſtru'd to attend Bargains and 
Sales, and all Conveyances of Land, upon good 
and valuable conſiderations? There ſeems to 
be a Vice incident to the very Profeſſion in all 
Places, and in all Countries, and in all Ages 
And, to be juſt, it is not our caſe alone, it is 
the complaint of our Neighbours alſo : There 
are ſeveral Authors in France who have written 
inlarged Reflections upon the Subject, Comical 
and Serious; I ſhall name one only of the lat- 
ter ſort, whom I chuſe, as being nearer of my 
own opinion in every reſpect, as knowing the 
World, and for that reaſon out of love with it. 
A Gentleman who had much greater advai- 
tages of this ſort of Experience, I muſt con- 
fol and therefore a more competent Judge 
alſo, who from a Courtier, Souldier, and en- 
gaged in no ſmall Station, having travell'd 
through almoſt all publick Offices — Employ- 


ments, retired into himſelf, and brought torth 
a Man of ſevere Honour and Conſcience; the 


Author of the Courtiſan Diſabuſe : Mais quani 
ang. 


nd. Aa. | 
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ux proces, j avout, que ce-ſont des Moyſtres que me 
"6088 2 jaſques y leur habit fait d'un aver 
narchement qui n eft pas vierge, puiſqu il porte avec 
luy le trouble & Ia guerre, tout me paroiſt affrenx 
dans la chicane : Le Plaider a Femvie peint ſur la vi- 
(age marquant par la que ſon Ame n eſt pas ſatisfait, 
77 que ſes Gafbances ont du _ avec celles des 
Reprouvex, puiſque ſon Corps les partage avec ſon 
E/rir. This would be thought ſharp in Engliſh, 
and yet I believe he knew very well why he 
faid it, as appears in ſeveral paſſages in his 
Book 


I ſhall begin with the Caſe which Sir. Edw. 
Coke ſeems to value himſelf moſt upon, i. e. that 
of Perpetuities : He tells us very floridly in the 
Preface to his 10th Reports : © have publiſh'd 
« in Mary Portingtons Caſe for the General 
“good both of Prince and Country, the Ho- 
© nourable Funeral of fond and new-found 
© Perpetuities ; a monſtrous brood .carv'd out 


4 
, | 
= 


© of meer invention, and never known to the 


* Antient Sages of the Law : I ſay Monſtrous, 
© for that the Naturaliſt ſaith, Quod Monſtra ge- 
© nerantur propter corruptionem alicujus principii, 
“ (Tll help him to another ſaying of the Naru- 
* ralift, Corruptio optimi eſk peſſima) and yet I 
© ſay Honourable, for that theſe Vermin have 
* crept into many Honourable Families, 
( methinks this is not very civil nor well 
bred) © at whoſe ſolemn Funeral I was pre- 
* ſent, and 5 the Dead to the 
* Grave of Oblivion, but mourn'd not: for 
* that the Commonwealth rejoyc'd, that fet- 
* ter d Freeholds and Inheritances were at li- 
* berty, and many and manifeſt inconvenien- 
* ces to the Head, and all the Members of the 

Com- 


. \ * : 4 4 
I. aw 
2 
1 * y 


| The Conſtitution and Last 
© Commonwealth thereby avoided: Fenning's 


. Caſe vauch'd in Mary Portizgtan's Cafe, and 


doth concern the common aſſurance of the 
Realm; and next after cometh Lampet's Caſe, 
where Perpetuities of Leaſes of many thouſand 
years, are by conſequence overthrown, Gr. 
The ſtate of the Caſe of Mary Portingtos is this 
in ſhort, (it was begun in the ſeventh year of 


| King James the Firſt, and ended Trin. 11.Fac,) 


Ge v 2 2 


Hercules Sanford, Eſq; was ſeis d of the Tene- 
ments, &c. in Fee, and made his Will in Wii. 
ting, and thereby devis d them to Elizabeth his 
youngeſt Daughter, &c. ſhe enter d into the 
Tenements, &c. and was ſeis d in Tayl, and fo 
ſeis d took Husband Robert Rogers : The faid 
Hercules had other Itfue, Mary (the Plaintiff) 
his Eldeſt Daughter, and other Daughters ; the 
Will went on, and in default of Iſſue of the 
ſaid Elizabeth, the Remainder was limited to 
the ſaid Mary in Tail, the Remainder to Helen in 
Tail, the Remainder to his fourth, fifth, and ſixth 
Daughter in Tail, the Remainder to his 
Nephew, and to his Heirs Male, with divers 
Remainders over in Tail ; Provided always, 
that if my ſaid Daughters, or any of them, or 
any other perſon or perſons babes nam'd, to 
whom any Eſtate of Inheritance in Poſleflion, 
or Remainder, &. ſhall adviſedly conclude, 
and agree, to or for the doing or Execution ot 
any Act or Demiſe, whereby or where with the 
Premiſes fo Entail'd ſhall or may by any ways 
or means be diſcontinued, alien d, Cc. con- 
trary to my intent and meaning, otherwiſe 
than for the Jointure, or Dower of any Wite, 


or ſhall willingly and adviſedly commit or do 
any thing whereby the ſaid Mannors, &. ſhall 
2 8 not, 
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not, or may not deſcend, remain, or come to 
uch Perſons, and in ſuch ſort and order as I 
have before limited, and declar'd, by this my 
ft Will; then I will, limit and declare, and 
zppoint hereby, that my faid Daughter, or 
Daughters, &c. ſo concluding or agreeing to 
or for the doing or Execution of any ſuch act 
or device as is aforeſaid, ſhall immediately from 
and after ſuch concluding, and agreeing, loſe 
ind forfeit, and be utterly barr'd and excluded 
of, and from all and every ſuch Eſtate, Remain- 
der or Benefit, as ſhe or they or any of them 
might or ought juſtly to have claim'd, chal- 
eng d, or demanded : and the Eſtate ſo limi- 
ted to ceaſe and determine, as if ſhe or they fo 
concluding were dead, without Heirs of their 
Bodies lawfully begotten ; and then I will, and 
farther declare and deviſe, that preſently after 
ſuch concluſion and agreement, ſuch Perſon 
and Perſons to whom the Eſtate and Remain- 
der doth firſt and next belong and appertain, 
after ſuch of the ſaid Perſons having then actu- 
al poſſeſſion thereof, which ſhall ſo conclude 
and agree, &c. b force of this my laſt Will 
and Teſtament, ſhall and may enter, have and 
enjoy the ſaid Lands, &c. The ſaid Robert and 
Eliz.13.4pril, 7. Fac.1. By Deed Indented, Vo- 
luntarie, Evidenter & conſiderate concluſerunt & 
apreaverunt, with Chriſtopher Bradſhaw and Ger- 
vaſe Roberts, to ſuffer a Common Recovery of the 
laid Tenements, &c. by Writ of Entry in the 
Poſt, Cc. ad Intentionem ad Evacuand & aufe- 
rend ab eadem Marid preditt Remanere Tene- 
ment predict : Accordingly, a Common Re- 
covery was had againſt them with a Voucher over, 
and Judgment given, and Execution had, a- 


gainſt 
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gainſt the ſaid Robert and Elie, which Recover 


was to the uſe of the ſaid Robert and rEliz, an 
their Heirs ; the Plaintiff ſaid by reaſon of the 
ſaid Concluſion and Agreement, ad permi. 


tend prædict. commun. Recuper. in forma pra did 


predict. Rob. & Eliz.. totum fHatum ſuum, Cc. 1, 
& in Tenement. prædict. forigfecerunt, & iden 
ſtatus ſuns de & in Tenementis illis cum pertinenti. 
bus penitùs determinavit, & wvacuns devenit : Fo 
which the Plaintiff enter'd for the ſaid For. 
feiture, as next in Remainder, upon which 
the Defendant demurr'd in Law. 

I ſhall give the Reader a Summary Report 
of the Arguments in this Caſe, out of the Ne 
port at large, and leave it to his conſideration 


on which ſide to determine the Caſe, as a Gen. 


tleman, or Rational Man, extrajudicially, ate 

he hath weigh'd the Reaſons on either ſide: let 
him ſee whether they do not appear on the 
one part, natural, juſt, manly and ſtrong ; on 
the other, artificial, elaborate, obſcure and, 
precarious. This Caſe, as Sir Edw. Coke tells M1 
us, depended fourteen Terms, and was argu'd MI, 
at the Bar more than halt fourteen times, and MW; 


call the Arguments on the Plaintiff's fide rather 
Declamations (it ſhould not ſeem ſo by depend- 
ing ſo long under conſideration.) The Object. 
ons on the part\ of the Plaintiff firſt, that from 
the time of the making the Act of 13. Edw. I. 
de donzs Conditionalibus, until the 12. Edw. 4 
Galtamm's Cale, there was no opinion, that a 
Recovery againſt Tenant in Tail with Voucher over, 
ſhall bind the Eſtate Tail on the pretence of 4 
feign'd 8 but in 12. Edw. 4. this 
3 


was newly invented, and never before I ” 
| time 
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ame imagin'd by any of the Sages of the Law 
in ſo many Generations and Ages ſince the ſaid 
Ad. 24. that altho' che Donor could not reſtrain 
he Common Recovery after that it was ſuffer d 
WM and executed, (becauſe then the Rever//on of 
'M Remainder's barr'd, &c.) yet (as it was agreed on 
Locher ſide) he might reſtrain the Conclufion 
nnd Agreement to ſuffer it, and fo prevent the 
Barr by the Recovery, and preſerve his Remain- 
-W der or Reverſion. zd, Such Recoveries are by 
J divers Acts of Parliament mark'd and branded 
with the blemiſh of fiction and _ as in 
34 Hen. 8. cap. 20. they are ſtyled feign'd and un- 
nue Recoveries, and fo in the Statutes 11. Hen. 7. 
BY cap.20: 32. Hen. 8. cap.31. & 14. Eliz, cap. S. &c. 
„they are named covinous, and void by colluſion ; and 
therefore it ſtands with Law and 1 to pro- 
de for the preſervation of Reverſions and Re- 
e mainders againſt ſuch feign'd, falſe and cævinoim 
n Recoveries. 4th, That this opinion, that a Com- 
mm Recovery can't be reſtrain d by condition or 
limitation, is Novell and of late invention, and 
never heard of before Sir Anth. Mildmay's Cafe, 
id Win the 6. Rep. For this was admitted to be re- 
ſtrain'd in the Caſe of the Earl of Arundel. An. 
17, Eliz, fol. 342. where the Earl in the time of 
Mary gave the Mannor of Haſelber, &e. in 
the County of Dorſet by Indenture to Thomas 
late Earl of Northumberland, and to the Heirs 
Males of his Body, upon condition, that it 


4WPredid. comes aut bared. maſc. de corpore ſuo et- 
tre, inter al. aliquid Recuperare verſus eos per- 
et, nerent vel diſcontinuerent And in the Argu- 
ent of Scoloſticas Caſe Paſch. 12. Eliz. Plow, 


1m. 403: the faid point of Reſtraint of 4 Com- 
ben Recovery Was never mov'd; and therefore it 
md Q way 
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was thought to ſtand with the Honour and 
Gravity of the Court, that this point ſo often 
argu'd ſhould be ſettl'd by Judgment, after ſuch 
mature deliberation : The r on the 
other ſide are long and confus d, and for which 
at large I refer the Reader to the Book;but that 
it may not be ſaid that I contract them partial- 
ly , to be fair I will give them here as they are 
abridg'd by Sir Tho. Ireland, who may be ſuppos d 
to have taken the true ſubſtance out of them. 
After many things ſaid concerning Perpe- 
zuities in this Cale, it was ſaid, that a Recove. 
ry in value bars an Eſtate Tail, altho' no Re- 
compence be had, becauſe it is by Judgment; 
as it Iſſue in Tail be barr'd in a Formedon by 
Warranty and Aſſets, © but if the Iſſue before 
*© Judgment given, alien the Aſſets, his Iſſue 
ce ſhall.recover the Land in Tail: If Tenant 
cc in Tail ſuffer a Recovery, and die before Ex- 
© ecution, Iſſue is barr'd. It is abſurd that 
© one may bar one of going about to ſuffer a M 
cc Recovery, and not bar the Recovery it elf, MW 
C But if ſuch a condition had been good, Feme- Ml: 
& covert by that ſhall not Joſe her Land, tor ſhe Ml 
cc ſhall not loſe her Land by any concluſon . 
*f without examination upon Writ in Court. MW 
« And it ſhe acknowledg a Recogniſance, this is Ws 
© void, altho' it be with her Husband, becauſe MW: 
© there is no Writ to examine her: If an hf 
ce levy a Fine, this is voidable,and ſhall be tried by MW: 
*© Inſpection; but a Fine levi d by a Feme-covert h Nit 
void, if the Husband enter, otherwiſe not. MW 
| Thus the Abridger in ſhort, and it may Mat 
ſeem as if he had conſulted the Honour ot WK 
their Memory, in not reporting the Argu- Nee 
ments at large ; For as to the abſurdity o ag In 
; ' 1ecoh 
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ſecond Obje#ion, a Man would be apt to think 


it lay on the other ſide: For the makers of the 
Statute de Donis. Condit, whom Sir William Herle 
(who was at the making of the ſaid AR) ſtyles 
very wiſe Men, and Edu, 1. the wiſci Kin 
that ever was, thought, no doubt, they had 
ſufficiently provided againſt the thing it ſelf, 
and therefore impertinent to make a proviſion 
againſt gcing about to do it ; and nct as he 
would have it, that the makers of the Act 
ought to be tax d with iznorance, and that the 
AR it ſelf was not neceſſary, ii the cing a- 
bout to alien, might have been prohibited, and 
ſo no neceſſity for the Act de Donis Cond. at all, 
Let any Man conſider the force ot the Anſwer 
to the third Object ion, as to the aſperſion and 
ſcandal upon Common Recoveries. The Pream- 
ble of the Act 34. Hen. 8. when the King gives 
Land in Tail to his Loyal and Faith{ul Servants 
and Subjects, intending not only to prefer and 
advance the Donee, but the Heirs in Blood of 


his Body, to the intent that the Heirs of their 


Bodies thould have in ſpecial memory the pro- 
ft which they have by the ſervice of their An- 
ceſtors, and for that reaſon they themſelves the 
better encourag'd to do the like ſervice to their 
Sovereign Lord the King, 'twas well done by 


the Parliament to tax the Donees with ſuffering 
falſe and feign'd Recoveries to ſubvert the intent 


and bounty of the King by diſinheriting of 
their Iffues ; and what is this more than all 
Mankind knew before? that all Lands medi- 
ately or immediately were deriv'd from the 


King, and holden of the Crown? and ſo a 
peneral and ſtanding Monument of Gratitude 


in the Subject to preſerve him in Loyalty; and 
Q 2 why 
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tts on the ſide of this Act, which ſeems to 


* © 
— ' 
N 


The Conſtitution and Laws 
why is not the Argument as good upon the 
Statute of Edw. 1? Honour thy Father, is ſome. 
what a more antient precept than honour the 
King, and in the Jus Patriarche-lenſe is of the 
ſame ſtanding. The Stat. Edw. 1. ſays, the 
Will of the Donor ſhall be obſerv d: Our Sovereign 
Lord the King perceiving how neceſlary and 
expedient it ſhould be to provide Remedy a- 
gainſt Alienations of Eſtates out of Families, 
contrary to the will of the giver ; hath or- 
dain'd, that the will of the giver, according 
to the form of the deed of Gitt maniteſtly ex- 
preſs'd,ſhall be from henceforth oblerv'd;fo that 
they ro whom the Land was given under ſuch 
condition, ſhall have no power to alien the 
Land fo given, but it ſhall remain to the Iſſue 
of them to whom it was given aſter their 
Death, or ſhall revert to the giver, &c. where 
is the difference in the Moral? It there be any, 
e 
an obligation in Conſcience, as well as Law, 
The Parent intended to preſerve in his Name 
and Blood the memory of his Proviſion for his 
Poſterity, to be acknowledg'd in a grateful Re- 
membrance, and as a ſtanding perpetual Mo- 
nument of the Merit of their common Ance- 
ſtor, to be continued down a preſident of his 
Labours, and Acquilitions by Valour, Honour, 
or Loyalty, and a pattern of Vertue for con- 
ſtant Imitation. I know the Argument has been 
turn d and wreſted the other way; and that it 
may make a Son undutiful, when he knows an 
Eſtate muſt deſcend upon him, which his Fa- 
ther can't prevent him of, or hinder from 
coming to him ; But this is at beſt, but a parti- 
cular Argument which can't encounter a Geng: 
; F 
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ral one; and the inſtance is but a ſingle Con- 
tingent, it may be, or it may be otherwiſe as 
well. For whether there have been more bad 
Fathers or Sons in Hiſtory is uncertain; and is 
but half an argument in the extent of Reaſon : 
For a Father may reduce a Child in his Life- 
time to a ſenſe of his duty, by keeping him un- 
der a neceſſity of dependance on him; eſpe- 
cially if there had been an Act to make void 
all Securities, which Scriveners and Sharpers draw 
Heirs into, that they ſhould not charge a Re- 
mainder-Man, or Reverſioner. And it that will 
not bring the Prodigal or ſtubborn Son home, 
it will at leaſt prevent him from _ the next 
Heir an injury, who may be obedient and 
good; for tis ten to one but he who proves a 
bad Son, will prove a bad Father too. But 
however, this doth not come up to an Anſwer 
to the firſt Reaſon of the Common Anceſtor 
in the firſt Donation, which is the principal 
thing to be regarded ; And at laſt, One is no 
farther Encouragement to filial Diſobedience, 
than the Other is to Politica! diſloyalty;at leaſt 
tis no reaſon conſiſtent with the intent of the 
Statute, but the contrary, and for that reaſon 
s to be rejected. And ſo the other common 
Topick of Argument turns upon them, it diſ- 
courages Induſtry : And pray,why doth it not 
encourage Induſtry and Frugality too? For to 
what purpoſe is 1t to acquire Eſtates by the 
lweat of the Brow, or to preſerve em by Pru- 
dence and Frugality, if it ſhall be in the power 
of the next Extravagant Beau, Fool, or Debanchet, 
that happens in the Family, to alien them ta 
the utter ruin of Poſterity, and loſs of the 
Name in thoſe parts ? The Argument frem the 
| Q 3 7. Hen, 
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7; Hen. 8. apparently flys them in the face be- 


cauſe it countenances Recoveries in Caſes of Ne- 
ceflity and Duty, in making Feyntures for 
Wires, and for performance of Wills, is an 


argument that they ought not to be counte- 
nanc'd in other Caſes, tor otherwiſe the A& 


needed only to have been General, and ought 
not to have particulariz'd any : But this A& 
ſeems to be Fon in here by head and ſhoul. 
ders, and is not to the purpoſe of this Caſe: 
That Act takes notice of the Recoveries of 
Common Law, and gives Remedy where the 
Recoverers had not power to compell Tewants to 


Atturn, & c. I can't omit his Argument, that Re- 


coveries bind in Conſcience as well as Law, from 
the Doctors admitting of it to the Student; this 
is a very choice one, and the Student had been 
a greater Blockhead than St. Germain Was, if 
he had publiſn d that the Doctor all over his 
Book had the better of him: But if the Divine 
had had the publiſhing that Argument and Dia- 
logue, I believe he would ſcarce have own d, 
that the Lawyer had convine d him in Conſci- 
ence, whatever he ſubmitted to in the Lau- 
part, in modeſty, as being out of his Element, 
He concludes in the pompous ſtyle of an An. 
lager, that theſe Perperuities were born under an 
unfortunate Conſtellation, for in fo great a num- 
ber of Suits concerning em in Weftminſter-Hall, 
they never had any Judgment given tor them, 
But I will tell him the opinion of a great Judge, 
who doth not Damn them fo violently, my 
Lord Chief Juſtice Vaughan, in the Caſe d 
Gard ner and Sheldon, ſays, Nor do I know 0 
any Law ſimply againſt a Perpetuity, for every 
Fee-/mple is a Perpetwty ; but in the accident ol 
= | * Alters 
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Fee-ſimple determinable upon a contingent, as 
to any more abſolute, or more perdurant Fee- 
ſimple: This may ſound well in an Univerſity- 
School, but is a little below the wiſdom and 
gravity of our Edw. 1. and his Parliament, 
who were ſo wiſe as is reported. But what do 
they mean by Perpetuities? It is ſeeking out an 
Opprobrious Term, and there is a great Knack 
in giving a thing an ill Name. What would 
they have, when they tell us of Fee-/imple- 
Eſtates being Alienable at Common Law? Sir 
Henry Spelman tells us, Eſtates here formerly, or 
Tenures were but for lite. It we e Ling 
them to be Feuds among the Saxons, or of that 
nature, then we are ſure they were no more 
than for life, and not inheritable, nor ſtretch- 
ing farther, without further grace obtain'd 
from the Lord: and fays, about King Ed- 
gars time, and ſo on, F-uds were continued in 
divers places by ſeveral Increments to the third, 
fourth, fifth, ſixth and ſeventh Generation, and 
ſometimes (tor want of Lineal Iſſue) Collate- 
rally to the Brother, as Ger ardis teſtifieth 3 but 
whether by ſome poſitive Law, or by the Mu- 
nificence of the Lords, he doth not tell us, 
nor when, or by whom they were made per- 
petual and hereditary ; tho he confeſſeth, that 
at laſt they grew to be extended in infinitum ; 
and then they began to be ſettled upon the 
Eldeſt Son, who formerly had no Prehemi- 
nence above the younger Brother. And Sir 
Henry Spelman ſays, that William the Conqueror 
transfer'd this new French Cuſtom of making 
Feuds Hereditary, not rezarding the former 
ule of Our Saxon Anceſtors, who like other Na- 
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their Feuds and Tenures either arbitrary, or in 
ſome definite limitation, according to the an- 
tient manner of the Germans receiv d generally 
throughout Europe. In this manner ſtood the 
principal Feuds themſelves, even thoſe of Earl. 
doms and Dukedoms, which they call Feud; 


| Majora, & Feuda Regalia in the latter time of 


the Saxons, till the coming of the Conqueror; 
when theſe Feuds became Hereditary, and wers 
generally receiv'd into every Kingdom, and 
then conceiv d the moſt abſolute Law for ſup- 
porting the Royal Eſtate, preſerving Union, 
confirming Peace, and ſupprefling Robberies ; 
and concludes with Cujacizs, who upon the ci- 
ted paſlages of Gerardus Niger, ſaith, Quam etiam 
Feudorum originem quærimus? Hic veluti incremen- 
t Paulatim feuda conſtituta ſunt, quæ & poſt Con- 
radum uſus recepit, ut tranſirent ad liberos Mares in 
irſinitum, & e. The Military and Lay-Feuds be- 
ing thus advanced from an Arbitrary condition 
to become perpetual and Hereditary, did now 
in ordinaty account leave their former Name 


of Beneficia, which were only temporary, for 
years or life, unto the Livings of the Clergy, 


and retain d to themſelves the proper Name of. 
Feuda, whereby they were produced to be per- 
ping and Hereditary. And Cujacins lays, 

ropria Feudi Natura hæc eſt, ut ſit perpetua, Caſ- 


finexs in the Feuds of Burgundy, faith, Omne 


Feudum quacunq; modo acquiſitum, fit hereditarium, 
cum ſucceſſione fit redactum ad inſtar Alledialium. That 
all Feuds by what means ſoevet they be acqui- 
red, are made Hereditary, inſomuch as by the 
continual ſucceſſion of the Children into the 
Fend; of their Fathers, the Feads are noy 
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tions, ſave the French, continued till that time 
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brought to be like Alodial, or Patrimonial In- 
heritances. Thus Feudum, which at firſt was 
but a tottering Eſtate, or Poſſeſſion ad wolunta- 
tem Domini, growing at length to be an irreco- 
verable Eſtate, deſcending by many Succeſſi- 
ons from Son to Son, became at laſt to be an 
abſolute Inheritance. Vid. Sir H. S. Remains, 
Tit. Feuds & Tenures by Knight's Service. Ey 
this Account one would imagine, that there 
was more than an ordinary Obligation upon 
the Donee to obſerve the Will of the Denor : And 
that inſtead of Common-Recoveries bindin 
in Conſcience, this Act of Edw. I. ſhould have 
bound in Law and Conſcience too. Where 
was the occaſion for all that noiſe and clamor, 
and charge of Contentions and Miſchieſs crept 
into the quiet of the Law by theſe fetter d Ju- 
beritances,as Sir Edward phraſes it? One would 
have been apt to think the Quiet of the Law 
had been better preſerv'd by preſerving Eſtates 
in Families without Alienation, and therefore 
without Contention. Theſe fetter d Inheritances 
which he tells us were buried never to riſe a- 
Fain, yet nevertheleſs they are riſen again in 
cher ſhapes : Inſtead of Uſes, Settlements ap- 
dear in Truſts ; Other poor ſpirited, narrow li- 
tations are invented, whereby tis endea- 
our d to keep Men from Aliening their Inhe- 
itances, by never putting Men in em; and fo 
re never in their Name di:eRly, that they may 
ontinue in the Name to perperuity ; which is 
uch for the Honour of the Nobuity to make 
em Pernors of the Profits only during life, with 
Remainder to the firſt jecund and third Son, &. 
und ſhews at laſt what a prudent People we 
„ have 
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for me, and I may uſe his words, in the Caſe 


have been always in England, and proves the 

abſolute neceflity at laſt of making that wife 

Law of that wife King, Edu. 1. to keep the 

Nobility andGentry under a perpetual Nonage 

- x were, to preſerve them from being Bub. 
led. 

I ſhall not Report Fenning's Caſe, becauſe z 
Sir Edward Coke ſays, it hath great affinity with 
the Caſe above of Mary Portington ; Our Lay. 
Niceties ought not to be expos d to view any 
more than is neceſſary, they may dazle, but 
will never delight a Reader, and may offend 
ſome, where they cannot inform. As to Lan. 
pers Caſe, and all the other Caſes of Limitati 
ons of long terms for years, in Tail, and Poſitil- 
ties upon Poſſibilities, I dare take no farther no- 
tice ; tho my Lord Chancellor Nottingham hath 


between the Honourable Charles Howard, Eſq; 
and Henry late Duke of Norfolk, Cc. He an- 
ſwers the Argument, that it is a weak reaſon, 
and there is nothing of Argument in it, for 
there was never yet any device of a term with 
Remainder over, but did amount to a poſſibiliy 
upon a poſſibility, and Executory Remainders wil 
make it ſo. He ſays to the third Objection in 
that Caſe, wiz. that it is againſt all the Rue! 
of Law, and tends to a Perpetuity; If it tens! 
to a Perpetuity, there needs no more to be ſaid, [ 
for the Law hath ſo long labour'd againſt 7: ! 


petuities, that it is an undeniable reaſon again © 
any Settlement, if it can be found to tend to f 


Perpernity : But I muſt obſerve the only reaſon % 
is, that the Law hath long labour'd, which , A 


puta weak one; It is an Argument of uw 
| ill Wt 
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but not of Reaſon. He defines a Perpetuity to 
be a Settlement of an Eſtate or Intereſt in Tail, 
MM with ſuch Remainders expectant, as are in no 
fort in the power of the Tenant in Tail in 
Poſſeflion to Dock by any Recovery or Alignment, 
but ſuch Remainders muſt continue as perpetual 
dogges upon the Eſtate; Such do fight, he ſays, 
WW azainft God, for they pretend to ſuch a ſtabili- 
ty in humane affairs as the nature of them 
admits not, and they err againſt the reaſon of 
the Policy of the Law, and theretore are notto 
be endur d; and we muſt be filenc'd in ſome 
Caſes, where we are not convinc'd by reaſon : 
But, by his Favour, they were not always againſt 
the reaſon of the Policy of the Law : And, 
MM with ſubmiſſion, his affirmation looks a little 
doo bold and Magiſterial, after the Law de Do- 
WH tis Conditional. made, as is agreed, by a wile 
Parliament under the wiſeſt King: And there- 
fore the peremptory aſſumption 1s not to be al- 
together juſtify'd with any good Grace; for 
MF tis not perpetuating the Land to the Day of 
judgment in the ſame condition of ſtability 
1 without change, but only the Inheritance in 
dhe Name and Blood of the Donor, ſo long as 
oF it ſhall pleaſe God to continue them from being 
ol Extin& : And upon the Reverter the Land may 
&M E(cheat in defect of an Heir, when God hath 
I put an end to the Line, For a Perpetuity of a 
fort term for years, is a Bull and contradicti- 
i on in terms. And, as my Lord Chancellor ob- 
al ferv'd, when Men have no Eſtates at all, but 
"ll what conſiſt in Leaſes for years, it were ſevere 
and abſurd to ſay, that they ſhall! not provide 
„for the Contingencies of their Families, tho 
ul they are within their view, and immediate pro- 
8 ſpect. 
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ſpect. He hath alſo taken care to ſhe us, that Wi 
Weſtminfer-Hall doth not always conſiſt with Wt 
it felf ; there was a time that the reaſon pre. Wp 
vail'd againſt the conſideration of terms for fv 
years, upon the meanneſs of the Eſtate, that Mz 
all the Judges in the time of the Lord Chan. MW) 
cellor Rich. 6. Edw. 6. did deliver their Opini. Wz 
ons, That if a term for years be devis d to one, . 
provided that it the Deviſee die, living J. s, Wt 
then to go to J. S. that this Remainder was ab. Mi! 
ſolutely void, becauſe ſuch a Chattel- Intereſt of III 
a term is leſs than a term for Life, and the Law MW" 
will not endure a limitation over. Now thi MI) 
being a reaſon againſt ſenſe and nature (hard MW" 
words, and yet this was once the reaſon of MW" 
Meſtminſter-Hall) the world was not long go- Wi 
vern'd by it. But in 10. Elix. Dyer, they began IM? 
to hold the Remainder was good by Deviſe; and ol 
ſo in 15. Eliz. and 19.Eliz. it was by the Judges 
held to be a good Remainder, and that was the 
firſt time that an Executory Remainder of a term n 
was held good ; there you may read the farther . 
Hiſtory of ſuch Remainders. As to the Reſo- by 
jution in Child and Bailey's Caſe , taking it at 10 
beſt, it is a Reſolution contradicted by other 
Reſolutions; vid. Cotton and Heath Caſe, and 
Rector of Chedington's Caſe: Thus he claſh'd 
with the Judges, and others have claſh'd with 
him ſince, and he has been contradicted fince. 
And all that I ſay, is, that their Judgments hare 
claſh'd, and they have been apt to contradict 
one another. By the Lord Chiet Juſtice Vaughan, 
nothing more ordinary, than Executory Dewviſer 
upon Fee-ſimples. | 


Sir 
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Sir Edw. Coke is very diverting and wonder- 
fully ingenious in the diverſiſying his Phraſes, 
0 uſher in the Titles of his Caſes in 11th Re- 
ports: In his Preface to his 10th Reports, he 
was elegant and florid only upon one head, 
and that was Seymore's Caſe concerning Warran- 
hen, a cunning kind of Learning (I aſſure you) 
and very neceſſary tor the Purchaſer, tor it 
ameth him not only with a Sword by Voucher 
to get the 2 of recompence by Recovery 
in value, but with a Shield to defend a Man's 
Freehold by way of Rebutter; which Title of 
the Law, is in my opinion, ſays he, excellent- 
ly curious, and curiouſly excellent. I ſhall 
not ſay any thing to that Caſe, becauſe I think 
it juſtly determin'd againſt the Warranty, nor 
zainſt Lineal Warrantyes in general: Littleton, 
It. Warranty, ) obſerves, That before the Statute 
of Cloceſter, all Marrantyes which deſcended to 
them who are Heirs to thoſe who made the 
Warranty,were Barrs to the ſame Heirs, to de- 
mand any Lands or Tenements againſt the ar- 
rntyes, except the Warrantyes which commenc'd 
dy Diſſeiſm ; tor ſuch Warranty was no Bar to 
he Heir, for that the Warranty commenc'd b 
Wrong. All this is intelligible, fair and juſt, 15 
ar: For then all Inheritances, or all Eſtates 
ere Inheritances in Fte-ſimple. However, they 
began to play tricks with their Warrantyes a lit- 
le too far, and upon Eftates which would not 
dear them, and therefore the Statute of 6. Edu. 
. was neceſſary to reſtrain them, and fo far 
this Statute goes, Warrantyes are favour'd in 
aw, being part of a Mans Aſſurance : But 
ter the Stat. of 13. Edw. 1. which was in the 
egative, That they to whom the Land was 
given, 
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given, with condition not to atien,ſhould have no 


hathi look d into it, and taken any pains to ex. 
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power to alien the Land ſo given; the Heir in W 
Tail was not barr'd by the Warranty of his An- 

ceſtor, unleſs there be Aſers(thisword will ſcarce 

be found in that Statute.) For the Statute ſay; N 
farther , If a Eine be levied hereafter upon ſuch 
Lands, it ſhall be void in Law: If the Statute 
had ſaid a Recovery alſo, I ſuppoſe it would haye 
been the ſame thing, and it would have had ng 
more weight in Veſtminſter-Hall. It will be to 
no purpoſe to puzzle and confound the Reader 
any farther with this obſcure dark ſort of Learn. 
ing; but it is wonderful theſe Warrantyes ſhould 
ever be ſupported, and get ſuch a Reputation 
after that Act. It may be ſeen hereby what 
Foundation they have in Law, and how far in 
the natural juſtice of the thing, they ought to 
be countenanced. I believe every one who 


amine its Original, Birth and Education, will 
agree with Sir Edw. Coke ſo far, that it is ex. 
cellently curious, and curiouſly excellent, but 
aſter all their ſearch will ſcarce be of opinion 
with him, that it hath more weight than difi- 
culty, but, on the contrary, more difficulty 


than weight, and may diſcover in it more of 


Law than Juſtice ; Vangban's Rep. Bole's Caſe: MW 
As to Collateral Warrantyes, it is admitted * 
do not give a Right, but only bind a Right, ſo 
long as they continue, but it the Collateral Mar. 
ranty be determin d, removd or defeated, the 
Right is reviv d; that this is ſomething in words, 
and notion, appears at large ſufficiently in the 
Law- Books; but what it is in Juſtice and Con- 
ſcience, I leave to Philoſophers and Divines to 


determine. The Student ſubmits to the Door - 
| this 


-* 
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his point, the reaſons. labour d by him in his 
Neſence are not only mean, but ſordid. and a- 
dominable, and at laſt he is foro d very un- 
illingly to come over. The reaſon given in 
owd. Comment. in Sharington's Caſe, why the 
ſarranty of an Uncle, a Collateral Warranty of 
him that hath no right to the Land Entailed, 
hall Bar the Iſſue in Tail, that the Law pre- 
ſumeth that the Uncle would not unnaturally 
liinherit his lawful Heir, being of his own 
Blood, of that Right which the Uncle never 
had, but came to the Heir by another Mean, 
unlefs he would leave him greater Advance- 
ment (not naturally perhaps till a Lawyer put 
it into his head) is a ſhametul pretence of an 
Argument, which never dared look abroad in 
a Chriſtian Country before: In this Caſe it is 
ad, the Law will admit of no proof againſt 
what the Law preſumeth; and ſo it is of other 
Collateral Warrantyes : For, forſooth, no Man 


J 


might have added Grace alſo, tho' the Scrip- 


Axioms There is a Maxim, Unuſquiſque Pre- 
[umitur eſſe bonus, donec in contrarium probatur. But 
pray, why not admitted to be prov'd ? we haye 
Io far a preſumption in the Uncle, we may be 
lure he would not releaſe to the Alienee of the 
Diſeiſor with Warranty, without ſome conſide- 
ation, and it could not be without his know- 


he wk of the Diſſeiſin, and the Caſe is ſo put, 
1s, Wo be wich his knowledge ; but where is the 


he Wrodizy of this unnaturalneſs? It is no news- 


ᷣ preſum d to do any thing againſt nature, he 


ure ſays, We are born in fin, Cc. Admirable 


AIRS 


n- In Hiſtory, that Uncles have put in for Crowns 
to Nefore their Nephews, and have avow'd their 
in Claim, and juſtified their proceedings in the 


his face 


. 
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: heb of the world, and by colour and force of 4 


Law; 3 an open Plea, That the Collateral 
Line ought to take place before a Lineal Deſcem, 
and have often prevailed in it too, by the ſuc. 
ceſs of a Civil, as well as Military deciſion : And 
why may not an Uncle in the private pretenſj- 
on for an Eſtate take his Right to it to be the 
better, or think it ought to be preferr'd, as be- 
ing nearer of Kin to the firſt Anceſtor, and en- 
deavour to ſupplant a Nephew, and interpoſe 
himſelf by Law and Conſcience too ? For fo 
it hath been adjudged from Rome, the Oracle 


of our Religion at that time; at leaſt not fan- 


cy himſelf much wounded in his Conſcience, 
ſince neither Law nor Conſcience at preſent 
are well agreed upon the point. And why 
ſhould Law protect a Man in a wrong to a third 
perſon, which is admitted and confeſs d by 
Law to be unnatural , tho' not illegal? So itis 
in the Caſe of Siſters of Tenant in Tail to 
Daughters, &c. What multitude of ſuch Di- 
ſtinctions? What Volumes of Books? What in- 
finite Caſes have been publiſh'd upon this Sub- 
ject? Beſides, is it not hard of Digeſtion, that 
Law and Conſcience ſhould be ſo much two, 
and diſtin things, ſtanding in an eternal di- 
ſtance of oppoſition one againſt the other ? 
Thus have theſe uncouth Notions perplex'd 
Weſtminſter-Hall, confounding Law and natural 
Juſtice, as School-Divinity hath defaced the true 
Beauty of Religion, and expos'd it in a deform: 
ed diſguiſe, that ſcarce any Man knows what 


it is: Juſt ſo the over-ated Pageantry of the 


Church of Rome hath offended all other Chriſti- 
ans of a Primitive temper of Devotion,and nau- 


ſeates ſober Conſciences. But I had rather * 
nt 
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8 2 


is 


te tmn ſter- Hall by Simile,than direct Reproach; 
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and chooſe to give complaints of this nature in YA p 


another Language, rather than our Own. The 
Courtiſan Diſabuſe, lays, En werite fi je Joſe dire, 
La grand Salle du Palais eft une Repreſentation de 
Enfer; On jj voit une confuſion de creatures r aſſem- 
blets comme des quatre parties du munde, contraires 
en leurs humeurs, en leur demandes, en leur deſirs, 
& ſemblables en ce ſeul point, que le Pech ne les a- 
bandonne preſque jamau : L horrible bourdonnement 
que Ion y entend confond les tons differens des voix, 
dix mille nen font qu une ſeule tres-mnpobhure. 
Ceſt une chaleur perpetuelle, parce que la Fuſtice qui 
devroit avoir les yeux bandex, ne donne que trop 
ſouvent droit & celuy que ne Ia pas, & que ces mau- 
vais Arreſts font * du corps dans l eſprit le Cui- 
ſant &. wif deplaiſir de ſe voir ainſi contre toute 
ſerte de raiſon arracher ſon bien: With abundance 
of true, tho' aggravating e to the 
ſame purpoſe; and other harſh Compariſons; 
which I forbear to urge farther here. 


It would be endleſs to take notice of the 
contrariety of Opinions of Judges in the ſams 
Court, and between Court and Court, I might 
proceed upon Leonard Loveis's Caſe on the Sta- 
tute of Wills, where, by the by, I muſt take 
notice, that 34 Hen. 8. excepts ev ry power of diſ- 
poling an Eftate-Tail by Will; and otherwiſe the 
Nicety upon that Statute doth little concern us 
at preſent : God be thanked, that ſort of Learn» 
ing is almoſt out of doors at this day; the world 
hath ſufficiently confuted Sir Edw. Cotes Error; 
when he puts the Caſe with a Nata, It a term 
de devis d to one, and to the Heirs Male of his 


Body, his Heirs ſhall not have it, but his Exe« 
R tutors, 


mpochung : 


_- 
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eure, for a term which is but a Chattel, cant 
be Entail d, and ſuch Deviſee may well alien the 
term; and ſo he ſays it was adjudg'd Trin. 28, 
Eliz. in B. R. in Peacock's Caſe, and 21. Eliz. 

r Anderſon and Walmſly in Mills Caſe ; but it 

ath been adjudg'd otherwiſe ſeveral times 
ſince, upon a Remainder in Eſſe, or upon one 
contingency of a perſon not in eſſe ſpeedily to 
wear out. Theſe, it ſeems, are now reſoly'd 
good, and ſettled as they call it, on this ſide of 

a Perpetuity ; yet Judges were againſt Judges in 
one and ſeveral Courts upon this Queſtion for 
ſome Ages: In the Caſe of Charles Howard, 
Eſq; my Lord Nottingham brings in Leonard Lo- 
veis's Caſe again upon that Truſt of the term of 
200 years, and differs with the Lord Chiet Ju- 
ſtice upon the Reverter of the Term to Henry, 
and ſays, it was my Lord Coke's Error in Lea. 
Loveis's Caſe, that it a Term be devis'd to one, 
and the Heirs Male of his Body, it ſhall go to 
him or his Executors no longer than he hath 
Heirs male of his Body, and it was reſolv'd il 
otherwiſe in Leventhorp and Aſbbye's Caſe, 11. Car. 

B. R. and ſo it hath been reſolvd Pro and C 

in other Caſes. It were endleſs to perſue the 
Controverſies and Contradictions throughout Wl | 
the Reports, and this point need not now to 
be labour'd, it has been ſufficiently already in 

0 

( 

fi 


moſt points of the Law. Let any one who is 
diſpos d, but look into the Reports of the 
Lord Chief Juſtices, Hobart and Vaughan, and 'i 
they will eaſily diſcover how one Doctors I d 
Opinion encounters in ſeveral Caſes the Judg- N at 
ment of three other Sages together, and ſome- L 
times with a ſort of Contempt, and air of Scorn ſv: 
and Ridicule. And with what Legerdemain ( of 
i 
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it were) they turn Cafes as they pleaſe ; whileſt . 


the Pocket of the. Stander by is div'd into by 


him that pretends to ſtand by him, and ſo the 


poor Clyent deluded by tricks and hard words: 


Many times it happens a Judge is over-ruled 


when not convinc d. And after all, in the laſt 
Caſe in Hobart's Reports, viz. the Earl of Or- 
mond's Caſe, when the Judges were divided in 


Opinion, and could nor agree; the King was 


fin to reſume his own Juriſdiction into his 
hands, and to make an end of it, by compound- 
ing it in an award, giving the Lady Dingnall his 
Daughter three Mannors of five, that were 
controverted upon that point for her part. The 
Lord Chief Juſtice Vaughan in the Caſe between 
Dixon and Harriſon ſets up a Rule, which ſeems 
to me to have no very good Grace in it; and, as 
Ithink, is not much for the honour of the Law. 
here the Law is known and clear, tho it be une- 
equitable and inconvenient, the Judges muſt deter- 
mine as the Law is, without regarding the untquita- 
bleneſs or inconvenieney: Theſe defects, he ſays, 
are only to be remedied by Parliament, and are 
to be ſtrictly obſerv'd in Courts of Law, and 
theſe unjuſt Laws muſt ſtand till abrogated by 
Parliament : But yet he differ d from three 
Judges in the Reſolution of the principal Caſe : 
And ſome Judges have been of another Opini- 
on againſt that Rule, and have thought their 
Conſciences ſomewhat concern'd in giving un- 


righteous Judgment, at leaſt have made bold to 


diſpence with the Precedent as againſt Reaſon 
and Conſcience, and conſequently againſt 
Law. And he himſelf in Sir Richard Edge- 
comb's Caſe againſt Rowland Dee, takes notice 
of Slade's Caſe, calls it an illegal Reſolution, 

R 2 ground- 
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n grounded upon Reaſons not fit for a declama- 
tion, much leſs for a deciſion of Law; and, he 


 fays, in the Principal Caſe, much Noiſe hath 
been made in this Caſe, and without reaſon ; 


and juſt before, he calls the Objections to the De- 


fendant's Plea Names, and ſays it is founded on 
a ſpungy reaſon, and is not ſenſe. In Bede 
4 Conſtable's Caſe, upon the diſpute of the 
cuſtody of an Infant, the Court was divided 
upon the Argument of the ſecond Point. The 
Reaſons of the Chief Juſtice appear to be ex- 
travagant and unnatural ; for why may not the 
Cuſtody be as well extended to the Heir after 
14. till 21. years of Age, as from the Infancy 
before to 14. years old? for the Law in the 
firſt Caſe aſcertains the full Age to 21. years to 
diſpoſe of Land, and to be of compleat diſcre- 
tion ? But he hath made it plain in Harriſonand 
Dr. Burwell's Caſe, that a thing may be Natural 
and Unnatural in the ſame Caſe, as he fays, to 
ſpeak ſtrictly, what is Unnatural, it is evident 
chat nothing that actually is can be Unnatural: 
For Nature is but the production of Effect 
trom Cauſes ſufficient to produce em, &c. and 
in this ſenſe nothing is Unnatural, but that which 
cannot be, and conſequently nothing that is, 
is Unnatural : And ſo no Copulation of any 
Man with any Woman, nor an Effect of that 
Copulation can be Unnatural. 

Afterwards, he ſays, there is an Unnatural- 
neſs in Civil things, when conſtituted, ſome- 
times ; the Marriage of the Son with his Mo- 
ther, or the Daughter with her Father are Un- 
natural, and yet we find in Story this hath 

en in fact; as Semiramis with her Son, and 


Artaxerxes with his Daughter, the King of Queds 
with 


+ . 
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of England, Conſider d. 


help of his diſtinction. Things may be ſaid 
Unnatural in another ſenſe, where Nature doth 
nothing in vain; as Sir William Temple pleaſant- 
ly pretends to Banter the Lady out of her grief 
in a Letter addreſs'd to her tor that purpoſe ; 
that it was in vain to ſhed tears, or grieve for 
her departed Husband, whom ſhe could not re- 
treive, that it was Unnatural theretore to ſpend 
her Moiſture that way, becauſe in vain, and 
Nature doth nothing in vain. 

Sir Edw. Coke is again exposd for ſeveral 
miſtakes in the Caſe of Crow verſus Ramſey, 
and in the following Caſe of Hill and Good; 
and Mr. Juſtice Croke alſo comes in tor his ſhare, 
&c. and in the Caſe of Thomas and Sorrell, he 
quarrels with Rules and diſtinctions of Law, 
particularly that of Malum prohibitum, & Malum 
in ſe, which, he ſays, have more confounded 
Men's Judgments, than rectified them. 

I ſhall conclude theſe uneaſie Obſervations 
in that of my Lord Chief Juſtice Yaughan's upon 
the curious Learning of Warrantyes in Bole's 
Caſe ; amongſt many other things which he 
hath ſaid againſt this Notion of Lineal aud Colla- 
teral Warrantyes to avoid the Stat. de Dona Cond. 
he ſays, the Doctrine of Binding of Lineal and Col- 
lateral Warrantyes, or their not binding, u an Extra- 
tion out of Men's Brains and Speculations, many 
ſcores of years after the ſaid Stat. de Donm Cond. 
And if Littleton had taken that plain way in re- 
ſolving his Caſes in his Chapter of Warranty, of 
laying, the Warranty of the Anceſtor doth not 
bind in this Caſe, becauſe it is reſtrain'd by the 

| R 3 Stat, 


with his Mother, &c. theſe are agreed generally 
to be Unnatural, and are call'd fo without the 
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Stat. of Glonceſter, or the Stat. de Donis Cond. and 
it doth bind in this Caſe, as at the Common 
Law, becauſe not reſtrain'd by either Statute ; 
(for when he wrote, there were no other Sta- 
tutes reſtraining Warrantyes,there is now a third 
the 11. Hen. .) his Doctrine of Warrantyes had 
been more clear and ſatisfactory than now it is, 
being intricated under Terms of Lineal and Col. 
lateral; for that, in truth, is the Genuine Reſo- 
lution of moſt, if not all his Caſes: For no 
Man's Warranty, doth bind, or not directly and 
Priori, becauſe it is Lineal or Collateral, tor no 
Statute reſtrains any Warranty in thoſe Terms, 
but thoſe are Reſtraints by conſequent only 
from reſtraints of Warrantyes made by Statutes, 
He hath ſufficiently laid open this Doctrine of 
Warrantyes, and the Artificial -Inferences 
throughout in that Caſe, and the Quotations 
of all the old Caſes, and the Objections from 
Modern Reports. He Scouts the Caſe produc'd 
out of Moor's Reports, and juſtly. And an- 
ſwers all the motives of their Opinions from 
the Warranty being Collateral, which is no true 
reaſon of the binding Or not, of any Warranty, 
and ſo explodes the Rule of Rebutting juſtly, 
And here the Lord Chiet Juſtice Vaughan con- 
cludes with ſtrong reaſon on his ſide, and a weak 
Judge, wherein the Court was then divided, as 
it often is, even as often as not. Thus the 
Lord Chief Juſtice Vaughan, who was eſteem'd 
a Topper in the Law, and I believe was much 
the better Judge, for having diſcontinu'd the 
Law-trade, and his Profeſſion of a Lawyer, for 
above twenty years. And I would make no 
more Reflections on the uncertainty 15 the 

G aw, 


Law; and the Practice and Determinations 


* 


the Courts above, than he hath done. Other. 


Men are at liberty to infer what they pleaſe, 
from theſe and ſuch like Obſervations ; all that 
I ſhall pretend to infer from them, is, that a 
great many Caſes in the Law are in his own 
words too fine ſpun out, the Extraction of 
Men's Brains and Speculations ; that ſome parts 
of our Laws are deriv'd from Hypotheſes of meer 
Imagination, and theretore clouded in dark and 
uncouth Terms, and deliver'd in obſcure and 
illegitimate Expreſſions, and end in uncertain 
and unapplicable Reſolutions. Theſe Myſte- 
rious advanc'd Forms of Meſtminſter-Hall have 


not done much real ſervice to the Adminiſtra- 


tion in General, nor any way improv'd the 
methods of Natural and Uſeful Juſtice. 


I ſhall conclude this Remark in the words of 
the Courtiſan Deſabuſe, and ſee whether he 
ſpeaks ſofter Language of Experience, or Re- 
flection. | 


La Langage de chaque Nation ſi Intelligible en toute 


autre choſe, devient Obſcure dans un Teſtament, & 
dans un Contract, parce qu on leur donne au- 
tant de Gloſſes qu on leur peut donner d a 
tations par la Chicane ; C'eſt pourquoy,le Roy Fer- 
dinand 

dit d'y mener aucun homme. de pratique, de cramte 
que les proces ne rempliſſent bien toſt ce noveau 
Monde. Le grand Nombre d Arreſts, & de Com- 
mentaires ſur * 

pechent pas que on ne plaide plus que jamais: 
On Obſcurcitpar ce moyen plutoſt que I on n eclaire't 
les choſes, & quant on croit avoir trouv? la Verite, 


envoyant des Colonies dans les Indes, defen- 


Droit, & ſur les Colitumes n em- 
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tant de difficultez, en foule viennent embarraſſer I E- 


4 4 7 Perit, que Ion ne ſcait plus ou lon en eſt. Que ſi cela 


"Ro 


eſt un tres-grand Mal, il n en a pas un Moindre 
dans la pratique, Car manquex a une formalite, vous 
manquex à toute. Votre cauje ne depend pas tant de 
voſtre bon Droit que du ſoin des Ceux, qui la Condui- 


ſent, Ce. 


Therefore that other Inferior Juriſdictions 
ought not to be overlook'd or deſpis d, for ſup- 
pos d defects inMen's underſtandings, where they 
keep up to Rules of a plain and eaſie diſtributi. 
on; which brings me back again to the conſi- 
deration of thoſe Subordinate Courts (if they 
may be fo call'd)for the World goes round, and 
all things turn in a Circle; and perhaps when 
theſe pompous ſorts of Juriſdictions have run 
out their courſe, Juſtice may return down to 
its proper channel, and be eſtabliſh'd once a- 
gain in the Country. 1 

And here I deſire to be excuſed a ſhart Re- 
petition, that Juſtice was originally to be ad- 
miniſter d at home is paſs'd doubt. To paſs 
over the old Obſervations, that it was firſt in 
the Fathers of Families, after in Kings, Gs. 
That Jethro adviſed Moſes whom God had ſet 
over the Ifraelites, the firſt People of the World 
unto whom any written Laws were deliver'd, 
as their Chief Ruler, to commit the diſtributi- 
on of Juſtice, under himſelf, unto ſeveral per- 
ſons, and in ſeveral places : That with Us the 
Saxons, imitating the old Germans, obſerv'd the 
Cuſtom of pronouncing Law, and doing Ju- 
ſtice, by the Proprietors and Lords of Towns, 
to their Neighbours in every Village reſpective- 
ly ; that it was however to be confind within 
YEE TE ECD to OW TY tho 
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Alfred into Hundreds, and after into Tythings : 
He divided Governours of Provinces into 
Judges, or Tuſtices, and Sheriffs : All Juſtice 
Judicial and Miniſterial was confin'd to the 
County, by whoſe care and induſtry the Hi- 
ſtory of thoſe Times tells us, Peace ſo much 
fouriſh'd, that had a travelling Man let fall a 
Sum of Money how great ſoever, if he return d 
thither the next Morning, or a Month aſter, 
he might be ſure to find it there ſafe. Aſter 
theſe Diviſions ſo ſettled, the County-Court, Hun- 
dred-Court, and Town-Courts were inſtituted for 


the Determination of Controverſies between 


Neighbours, that no body might have any Oc- 
caſion to call them out of the County, only as 
they were obliged to ſerve in War. Nay, that 
Juſtice was to be done upon the ſpot, it poſſi- 
ble. Thoſe latter Courts in the Saxon Times 
were call'd Sac and Saca, and Sacha : Sac ef 
Privilegiuns quod Dominus habet infra Manerium 
ſum tenendi placita de tranſgreſſionibus aliiſque Con- 
trverſig ibidem enatis : Fines etiam & Amercia- 
menta ratione * Tenentibus imponendi, le- 
vandi & Colligendi, &c. Spelm. Glo - 
Howſoever the Circumſtances of Juriſdicti- 
ons may be changed, depreſs d, or loſt, yet the 
oundations of General Juſtice muſt remain 
ſtill the ſame, in conſideration to perpetuity ; 
herefore that all Adminiſtration ought to be 
s near Home as poſſibly may be, is an immu- 
able Rule. The conſequence muſt be, that 
or this purpoſe Courts ot Juſtice muſt be eſta- 
liſh'd, and reviv'd, according to that Original 


uſticution, or as near it as may be, to anſwer 


both 


of England, Conſider d, 22 
the County. For this purpoſe King Egbert firſt 
divided this Country into Counties; and King 
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both the Ends of Primitive Authority, and This 
to Determine Controverſies among Neighbours 


with eaſe to the Subject, Servant, Clyent or 
People; to preſerve Peace, as well by put- 


ting an end to Civil diſputes, as thoſe of 


force and directly againſt the Peace : That 
exact Order may be maintain'd throughout all 
the circumſtance of Converſation ; which can 
never be ſo properly or effectually provided for 
as by a ſtanding Court of Judicature in the face 
of the County. 

It may be worth examining what ſuch like 
Form there now is, or may be, of a Court ne- 
ceſſary to anſwer all theſe Occaſions, and whe- 
ther the defects of Antient Courts contriv'd ac- 
cording to this Rule ought not to be ſupplied, 
and the Juriſdiction reviv'd, and re-eſtabliſh'd, 
in that or ſome other Form, of the ſame uſe 
and ſubſtance. That if any Court be extinct, 
or diminiſh'd, ſome ſuch other Court ſhould be 
ſet up, or repair'd, able to Determine and 
Judge of all Crimiaal and Civil matters , at 
leaſt of a limited degree in the one, and value 
in the other, in proportion to what was of old 
intended: And I think (and have pretty good 
Authority for my Thoughts) that a Court of 
Juſtices of Peace well Conſtituted, and that 
Court only, is the proper Figure of Juriſdicti- 
on capable of all the Antient and Modern De- 
ſigns of Juſtice. 

I ſhall firſt conſider this Court in the extent 
and compaſs of its Juriſdiction, touching Cri- 
minal matters, or Pleas of the Crown: There 
is no body fond, I believe, of inlarging their 
Juriſdiction or Authority in Caſes of Blood: It 


hath been adjudged, that Fuſtices of Peace, by 


vertue 


* 


of England, Conſider d 


vertue of general words in the Commiſſion, 
might enquire, &c. of Murther at their Seſſions : 
The Statute of 34. Edw. 3. cap. 1. ſeems to en- 
large their Commiſſion in theſe words : And 
alſo to Hear and Determine at the King's Suit all 
manner of Felonies, And ſo by 17. Ric.2. cap. 10. 
And for that purpoſe to Men of Law ſhall be in 
every Commiſſion of Peace throughout the Realm, 
where need ſhall be, to go and proceed upon ſuch In- 
lictment, to the deliverance of Felons. From the 
Intimations in ſome other Statutes, and the 
ways and manner of Penning them, the Juſti- 
ces in ſuch' Caſe have ever taken a Caution, 
and it hath been in diſcretion forborn to pro- 
ceed. And perhaps becauſe it hath been be- 
fides ſaid, That Felony doth not include Mur- 
ther ; whether it doth or not, in the Caſe of a 
Pardon, is not very material (it hath been ſaid 
Murther can't be pardon'd expreſſy) Pardons 
and Commiſſions are to have a different Con- 
ſtruction, and a Commiſſion may carry by 


Law-inference a larger ſenſe included : But 


not to diſpute about nothing, for Laws may be 
made to expreſs themſelves plainly; I would be 
glad to hear a Reaſon why a County ſhould not 
have a Commiſſion of Gaol-Delivery empha- 
phatically her own, where there are tome Men 
of Law ſuppoſed, and required to be Judges as 
well as Cities and Corporate-Towns (not be- 
ing, or being Counties of themſelves) ſhould 
have ſuch Commiſſion directed to their Mayor, 
Recorder, and other Grave Men, as the Ad 2. 
and 3. of Phil. and Mar. calls them „ among 
whom there is only one Man of Law required, 
or expected, to be in the Commiſſion ; * 
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be difficult to conceive a difference, unleſs ir 
be that Villany and Roguery is thicker ſown, 
and comes up ſooner in a City. 

It hath been ſaid, the Juriſdiction of Juſtices 
of Peace is reftrain'd or limited alſo by conſtru- 
ction of ſeveral Statutes, which give power of 
Determination, not naming Fuſtices of Peace a- 
mongſt the other Courts nam d to Hear and De- 
termine: And yet tis confeſs d, that thoſe 
words, Nec non ad audiend & Terminand Feloni- 
ar, Cc. makes them properly Fuſtices of Oyer 
and Terminer, notwithſtanding that it hath been 
generally a diſtin Commiſion : In the Caſe 
of Forgery, per 5. Eliz. cap. 14. which is to be 
Heard and Determin d before Fuſtices of Oyer 
and Terminer. 

That this Statute therefore doth not give 
power to Juſtices of Peace, but ſay they, it doth 
to Fuſtices of King 5-Bench, tho no more nam d 
than the other, becauſe they are Juſtices of Oyer 


and Terminer ; yet, with ſubmiſſion, the ſame 


reaſon is for Fuſtices of Peace alſo, or tor neither, 
unleſs the Court of King s-Bench hath ſo reſolvd: 


But how they reſolve themſelves into a Court 


of Oyer and Terminer, when there is a diſtinct 
name of a Commiſſion of Oyer and Terminer, 
and diſtinguiſh the reaſon againſt Fuſtices q 
Peace and for themſelves, may deſerve a ſecon 
conſideration. For the Statute names the Star- 
Chamber at laſt, in the firſt part, and the Court 


of King's-Bench was nam'd for proſecution of 


the Penalty by Bill, as alſo the Exchequer ; and 
when it comes to name the Courts at laſt ; it 


is true, the Fuſtices of Oyer and Terminer are 
nam d before Juſtices of Aſſſe in their 
5 a | ut 


of England, Conſider d. 
but che Authority is there appointed to be in 
their Open Seſſions : yet this is not worth con- 
tending for here; we are not ſpeaking ſo much 
of what is, as what may, and ought to be: 
Upon ſuppoſition of Conveniency, that the 
Juriſdiction of Juſtices of Peace may be en- 
larzed in proper Expreſſions by Act of Parlia- 
ment, in this and ſeveral other Caſes, when it 
hall be judged fit. After the Eſtabliſhment of 
a Court of Juſtices of Peace, of Men of Law, 
Judgment, Integrity, and Honour, if their 
Commiſſion were made more comprehenſive 
and full, in reſpect of the Subject-matter of 
their Judicature and Cogniſance, as well as 
more juſt, in regard to the Perſons judging ac- 
cording to the intent of the firſt Acts of Parlia- 
ment; there would but little occaſion remain 
for iſſuing out Commiſſions of Gaol-Delivery, or 
> _ Terminer, as now is, or hath been pra- 
ctiſed. . 
'Tis true in the time of Edw. 1. by the Law 
of the Land at that time, and of neceſſity, Ne 
homines diu detineantur in priſons, but that they 
might receive plenam & celerem Fuſtitiam. The 
Commiſſion of Gao Delivery was well inſtitu- 
ted, for Gaols were to be deliver d thrice in 
the year, and oftner, if need were. And by 
the Act 27.Edw.1. cap. 3. Fuſtices of Aſſiſe aſſign d 
to take Aliſes in every County incontinent 
after the Aſſiſes taken in the Shires, ſhall remain 
both together, if they be Lay, and if one of 
them be a Clerk , then one ot the moſt diſcreet 
Knights of the Shire being aſſociate to him, 
that is a Lay-man , by our Writ ſhall deliver 
the Gaols of Shires, as well within Liberties as 
without, of all manner of Priſoners, after- the 
Form 
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Form of the Gaol-Deliveries of thoſe Shires be- 
fore times uſed, The Commiſſion of the Sta- 


tute r Edw.6. appointed them chiefly for De. 


livery of Gaols generally, and by particular 
Inference from that Act of Perſons Guilty of 
Treaſon, Murther, Manſlaughter, Rape, or 
other Felonies, when Judgment of Death en- 
ſued: their Authority is by Commiſſion, and their 
Cogniſance inlarged by ſeveral Statutes. 

The Authority of Fuſtices of Oyer aud Termi- 
ner is by Commiſſion, and was of two ſorts ; Ge- 
neral, ſo call'd, becauſe it is General in reſpect 
of the Perſons, the Offences, and the Places 
where the Offences are committed ; Particular, 
in reſpect of the Perſons, of the Offences, or 
of the Places, whereof there are five Precedents 
in the Regiſter : | 

15. Againſt the Biſhop of Wincheſter, and his 
Miniſters. | 

240. De Nave fra#4, it the Goods ought to be 
taken for Wreck. 

3. Of divers Oppreſſions, &c. Extortions, 
c. by the King's Miniſters. 

4. Of Oyer and Terminer for the Prior of Do- 
ventry. 

5. For the King in time of Vacation. 

Hence Sir Edu. Coke obſerves Ten Conclu- 
ſions concerning Commiſſions of Oyer and Termi- 
ner : Inced take notice only of Two of them tor 
Information of the Reader: Firſt, that Oyers 
and Terminers ſhall not be granted, but before the 
Juſtices of the one Bench or t'other, or the Ju- 
ſtices Errant, and that for great or horrible 
Treſpaſſes, of the King's Eſpecial Grace ac- 
cording to the Statute in the time of his Grand- 


father. And in the Regiſter, there is a Superſe- 


deas, 
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legs, Quia non enormis tranſgreſſio : This was of 
old. His 4th is, That of ofices of Oyer and Ter- 
miner may, upon an Indictment found, proceed 
the ſame day againſt the Party Indicted, not- 
withſtanding that Authority in Kelway, which 
he ſays, is miſtaken, by taking it out of the Hi- 
tory ; and he produceth ſeveral Precedents, 
hewing the Error of that Caſe, 9. Hen. 8. That 
Juſtices of Peace can't enquire and try the ſame 
Day, which, he ſays, without queſtion, they 
may; tor they are Special Juſtices of Oyer and 
Terminer ; and wherefore Juſtices of Peace 
hould not try the ſame Day as well as Juſtices 
of Gaol- Delivery, no ſound Reaſon can be given, 
yet there is ſomething like a ſound Reaſon,i.e. in" 
favorem Libertatis, in the firſt Caſe ; and in the 
laſt no Man is in haſt to be Convicted on a Pe- 
nal Statute, or any Offence finable at Common 
Law ; and therefore finding Sureties to appear, he 
may reaſonably take more time to conſider how 
to make out his Travers. But I conclude alſo, no 
found Reaſon, as I think, can be given, for all 
theſe Commiſſions of Oyer and Terminer, Gaol-De- 
very, Juſtices Itinerant of Aſſiſe, &c. And allo, 
Juſtices of Peace in different ſhapes of Authori- 
ty, when one Court would ſerve all the real 
Ends of thoſe diſtinct Juriſdictions ; why all this 
rariety of Judicature? or to what purpoſe ſuch 
changeable Compoſitions of the ſame ſort ot 
Form, or the ſame Ingredients at leaſt, where- 
3 there is but required, that three or four Per- 
ſons of Law, Underſtanding and Sincerity 
(which laſt probably may as eaſily be found in 
the Country) ſhould fit to Determine all thoſe 
matters, call the Offence what you pleaſe, or 
it of what degree ſoever, in the place when 
the 
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tte fact is committed, if no extraordina- 
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ry difficulty ſhall ariſe upon the ſpecialty of 
it : For if before Magna Charta, they in the 
Sheriff's -Turn could determine all Felonies, 
Death of Man excepted, (which was upon an- 
other reaſon of conſideration, being a King's 
Subjects Life concern d) where is the difficulty 
in the King's impowring and intruſting his 
Court of Fuſtices of the Peace in theſe matters? 
And why may not that Authority be eſtabliſh d, 
a reſidential local Country-Authority, to Hear 
and Determine Felonies now, and to deliver 
Gaols four times a year,without any Hurry or 
Noiſe of an Expedition, ſince it was intended 
they ſhould be deliver d above twice a year, 
— ought to have been oftner on occaſion ? 
It is neceſſary that Gaols ſhould be deliver d, at 
leaſt four times a year, not only in favour of 
Liberty, but, as I conceive, for theſe farther 
Reaſons; becauſe a Gaol is a charge upon a 
County in reſpe& of the Place, and Perſons 
alſo, and for the reaſon mention'd in tlie Pre- 
amble of the late AR, to enable Juſtices of 
Peace to build and repair the Gaols in their re- 
ſpective Counties, viz. whereas for want of 

ue Repair, ſeveral Gaols and Priſons are be- 
come prejudicial to the Health of the Priſon- 
ers, &. And moreover, for this other Reaſon, 
(which I take to be a pretty good one,)for that 
there ought to'be Room in the Gaols for Pri- 
ſoners for Debt, who ought, in my poor judg- 
ment to be reſtrain'd to the Goal of their pro- 
per Counties reſpectively, and not to be te- 
moy'd by Shamm Habeas Corpus s to the King. 
Bench and Fleet; where a Creditor pou never 
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ſees, and very rarely hears, unleſs by nm 
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of a Debtor any more. For as all Adminiſtra- 


tion of Juſtice (reſpecting ſuch limited Summs 
as were originally intended) was to be within 
the County, fo ought all Meſne-Procef and Ex- 
ecution of Juſtice to be confin'd within it ; 
that if a Debtor were able to pay his Debts, and 
would not, he ſhould have the ſhame, as well 
as the puniſhment of Impriſonment, and bear 
the diſgrace of his Extravagance, and be ex- 
pos d for his Fraud to the Reflection of his 
Country, and be within reach of a daily Re- 
buke ; or if not able, that ſuch Debtor ſhould 
be near aconſideration for Relief, and a conſtant 
Object of mercy and compaſſſonto his Country- 
men and Neighbours. On the other hand, in 
Criminal Offences, if High Treaſow ſhall be 
thought too big a crime for Juſtices of Peace 
to meddle with, the King in ſuch caſe may 
grant a Special Commiſſion tor that Offence in an 
Extraordinary Caſe, as hath been heretofore 
uſed : Or the Juſtices of Peace may be per- 
mitted to go one ſtep farther, viz. to enquire, 
and tranſmit and certifie the Indictment into the 
King's-Bench, which is the Supreme Court of 
Criminal Juriſdiction, for their farther directi- 
ons in it : But which was intended originally 
a Court of Oyer and Terminer, Gaol-delivery (or 
Eyre) as is ſaid, only in that County where it 
ſits. In caſe of Felony and Murthert, becauſe there 
was a Notion founded on their Supreme Juriſ- 
diction in this Court, That if any Record were 
remoy'd into the King's-Bench, it could not be 
remanded back, unleis it were by Act of Par- 
lament ; therefore by 6. Hen. 8. cap. 6. It was 
provided, where divers Felons and Murther- 
ers upon feign'd and untrue ſurmiſes, have 
S © often- 


k i 
* , 11 
257 A 5 þ 
Lat 6 s \ 
- = 
k& 


— 


© 7 \ 
* OY 7 


258 Type Conſtitution and Laus 
“ coſtentimes remoy'd as well their Bodies ay i © 
& their Indictments by Writ, and otherwiſe, It 
«© before the King in his Bench, and can't by Iſl * 
1 ce order of the Law be remitted, and ſent down 2 
© to the Juſtices of Gaol- delivery, or of the 
c Peace, ne other Juſtices, ne Commiſſioners 
© to proceed upon them after the courſe of the 
«© Common Law. Be it therefore Ordain d 
* and Enacted, That the Juſtices of the Ring- 
©. Bexchhave full Authority and Power by their 
* Diſcretion,to remand and ſend down as well 
© the Bodies of all Felons and Murt erers brought 
© or remov'd before the King in his Bench, 2 
ce the Indictments in the Counties where the 
© ſame Murthers or Felonies have been done; 
« and to command all Juſtices of Gaol-deliver, 
ce Juſtices of Peace, &c. and every of them, to 
e proceed and determine upon the Bodies, and 
« Indictments ſo remov'd, after the Courſe of er. 
© the Common Law, in ſuch manner as the I ji! 
© fame Juſtices of Gaol-delivery , Juſtices of I ®: 
© Peace, &. might, or ſhould have done, if I de 
ce the ſaid Priſoners or Indictments had never Il ** 
© been brought into the ſaid King a- Bench. the 
Which Act ſufficiently declares the abuſe of i 
removing Felons and Murtherers into the fo 
King's-Bench : and implys, with ſome explanz. I de 
tion, a power in Juſtices of Peace to have heard due 
and determined thoſe Indictments for Felony or WW Her 
Murther. And conſequently that the Juriſdi- for 
ction of the King's-Bench (being Original or Or- 4 
dinary for all Pleas of the Crown, all Tre 
ſons, Felonies, and other Pleas of the Crown, 
which Sir Edw. Coke ſays, ex Congruo, are apt cu 
call'd 1 Curie Regis, becauſe they are Pn, 
eus Como Regis, & c.) need not be fo much ex Thi. 
| | Stets 
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erted now, after that the Kings have Delega- 


ted a great part of their Authoricy in Pleas of 
the Crown to other Courts of the ſame Nature, 
and particularly, to the Juſtices of Peace. 

I would not be miſtaken as if I attempted 
ſetting up a Court of Juſtices of Peace in an 
equal Concurrent Juriſdiction with the Kings- 
Bench to all Intents and Purpoſes : I mean no 
more than the Statute before expreſſeth, and do 
admit that the King's Supreme Court hath, and 
ought regularly to have, Power to examine and 
correct all manner of Errors in Fact, and in 
Law, of all the Judges and Juſtices of the 
Realm in their Judgment, ang -proceeding in 
other Courts of Record, dt only in Pleas of 
the Crown, but in all Pleas, Real, Perſonal, 
and Mixt, the Court of Exchequer only except- 
ed; and let it in God's name reverſe falſe or 
erroneous Judgments by Writs of Error, where 
juſt occaſion is ; yet I think with ſubmiſſion, 
that the King - Bench hath generally born a lit- 
tle too hard with their Certiorari on Juſtices of 
Peace, But ſeveral late Statutes have clipp'd 
their flight of afſum'd Authority in that Point 
in ſeveral particular Caſes ; and if they went 
lmewhat farther, for ought I know, twould 
de never the worſe, viz. that no Indictment 
ought to be remov'd generally, till after Judg- 
ment at leaſt, not unleſs the party — 
for ſuch Certiorari, ſhall firſt become Bound 
na Recopnizance, proportionable to the Occa- 
ſon, and nature ot the Offence proſecuted, at 
the diſcretion of the Juſtices, to pay the Pro- 
ecuror Double Coſts or Damages upon Convicti- 
Yon, or Affirmation of Judgment Reſpectively: 
his Method would give the Court below 
6 TX fome- 
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 _ "ſomewhat more Reputation, and alſo make them 
more careful to juſtifie their Records, and Pro- 
| ceedings, and the Clerkſhip below, when they 
l were brought up to the Teſt of a Nicer Juds- 

ment. | 

| I know not whether I ſhall be fel by 
| the Sages of the Law what I am about to offer 
farther, towards the Introducing a Civil Furiſ- 
diction into the Court of Juſtices of Peace ; and 
veſting them with a Parliamentary-Right to De- 
termine Property. However, I ſhall make bold, 
under Correction, to expoſe my thoughts tree- 
ly in the matter. I ſpeak at preſent to a Leyj- 
{lative- Authority, not to a Judicial Court in 
IWeſtminſter-Hall, but to the High Court of Parlia- 
ment ; Who are at liberty to reject or receive 
any Propoſal, as they in their Wiſdom ſhall 
think meet: And however, their wiſer Judg. 
ments may condemn the attempt, yet I pre- 
{ume upon their Charity and good Nature, to 
pardon it, becauſe, as it ſeems to me, tis in 
appearance for the publick good of my Coun- 
try, tho' the pertormance way be attended with 
Infirmicies. I ſhall crave leave, with humble 
ſubmiſſion, to conſider the Style of this Court 
in the Subſtantive terms of Juſtice, and Peace, 
And ſhall repreſent the Office of the Juſtices in 
a Miniſterial, and Judicial capacity : And far- 
ther enquire, what Service probably, as I think, 
they may be capable of Doing, in both, or ei- 
ther of theſe Capacities. Either, 1. by pre- 
venting Suits and Controverſies ; or, 2. In recon- 
ciling or compoſing themzin the 3. and laſt place 
in determining them Fudicially, Hence 1 ſhall 
generally tirſt infer, and premiſe, that the bell 
fort of Juſtigg conſiſts with Peace entirely, and 
N pre- 


pet 
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verb is more juſt in other terms, viz. that next 


to no difference between Neighbours, a good 
and quick determination of the difference, is 
beſt. And I ſuppoſe I may have the Divines on 
my ſide in a Chriſtian Con it I ſhould at-- 
firm, that all Suites and Differences ought to 


be prevented, as far as is poflible. There is 
ate Act of Parliament, which would go a great 
way in the matter, it People were ſo wiſe as 
to lay hold of it, and which, it well perſued, 
might ſhake Veſtminſter- Hall, (the Courtiſan Deſa- 
luſe once made an Honeſt Attempt of that 
Nature to blow up the Salle du Palau) it might 
endanger the Law-Trade of Artourneys, &c. 
there, and that Noble Antient Fabrick might 
be reſtor d to its proper Original Uſe, if ever 
Kings here ſhall come to keep Houſe, and ad- 
rance Hoſpitality again ; or it may be Un- 
pay d, and ſet apart for an Academy to ride the 
Great Horſe in, when we ſhall happen to have 
any more Young Princes of the Blod-Royal, or 
any of the Nobility qualified for, or inclin'd to 
that Generous Exerciſe; or when Military 
Officers in Red-Coats have left off being carri- 
ed about in Effeminate Chairs. And perhaps 
t might be applied as much to the Service ot the 
Nation that way : For if all the Money 3 
der d away there ſhould be applied towards the 
Building, Repairing, or Augmentation of our 
Fleet, it would raiſe and maintain a Navy and 
Army enough to keep up our Sovereignty of 
the Seas, and to — our Title to France, 
3 as 


e England, Confiderd.” © $656: 
preſerves Friendſhip and good Neighbourheed 7 © © 
in a Maiden ſtate. There is an unlucky ſaying” 
(which I bring in here chiefly for ſound's ſake) 
that next to no Wife, a good Wife xs beſt : this Pro- 
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3 Te Conſtitution and Laws 
2s ſtrong as it is; 30d to make Us the Umpire; 
; bs « | 4 
* of Europe, by a more Noble ſort of Judicature, 
But to my Act of Parliament, I mean, the Act of 
Arbitration in the 9. and 10. of this King, by that 
Law, All Merchants and Traders, and Others, 
deſiring to end any Controverſie, Suit, or 
Quarrel (for which there is no other Remedy 
but by Perſonal Action, or Suit in Equity) by 
Arbitration, may agree, That their Submiſſion of 
the Suit to the Award or Umpirage of any 
Perſon or Perſons, ſhall be made a Rule of any 
of his Majeſty's Courts of Record, which the 
Parties ſhall chuſe, and may inſert ſuch their 
Agreement in their Submiſſion on the Condi. 
tion of the Bond or Promiſe : And upon pro- 
ducing an Affidavit of ſuch inſerting, and upon 
reading and filing ſuch Affidavit in the Court 
ſo choſen, the ſame may be enter'd of Record in 
ſuch Court: And a Rule of Court ſhall be there- 
upon made, That the Parties ſhall ſubmit to, 
and finally be concluded by ſuch Arbitration, or 
Umipirage : And in caſe of Diſobedience there- 
unto, the Party neglecting or refuſing, ſhall be 
| ſubject to the Penalties of contemning a Rule o 
Court, and Proceſs ſhall Iſſue accordingly, which 
ſhall not be ſtopt or delay d, unleſs it appear 
upon Oath, that the Arbitrators or Umpire miſ- 
þehaved themſelves, and that ſuch Award was 
corruptly, or unduly procured : In which caſe 
ſuch Arbitration or Umpirage ſhall be void, and 
ſet aſide, by any Court of Law or Equity; ſo a 
ſuch Corruption or undue Practice be complain'd 
of in the Court where the Rule is made for ſuch 
Arbitration, before the laſt day of the next Tem 
aiter ſuch Arbitration made and publiſhed to the 
Parties. This Act might be a little alter'd, and, 
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as I think, with Submiſſion, 4mprov'd; as by. ©. © 
making it extend to the Court of Fuſtices of ® + ©? 
the Peace of their reſpective Countyes, which SY 
would be eafier and more practicable there,and 
alſo more effectual for ſeveral Reaſons, which 
are ſo Obvious, they need not be nam'd, and 
without ſuſpicion of being ſo eaſily to be avoid- 
ed by reaſon of Corruption, Ge . 

Ic is ſaid Accords ought to be favour d in Law, 
becauſe expedit Reipublice ut ſit finis Litium : and, 
Concordia Parvæ Res Creſcunt, Diſcordid Magnæ de- 
labuntur; Yet notwithſtanding theſe fine,whol- 
ſome Maxims, it is apparent what Entertain- 
ment Awards have met with in Weſtmin#er-Hall, 
and with what fort of Conſtruction they have 
uſually been receiv'd and complemented there : 
Inſtead of being interpreted favourably and 
largely, let it be enquired whether they have 
not been ſet upon ſeverely, and taken ftrictly ; 
and it will be eaſily diſcover'd, whether thoſe 
Courts of Law have made good the general 
profeſſion of Civility from the mouth of the 
Law it ſelf. There he may ſee how they have 
been controverted and litigated throughout the 
Reports,in the Subject of Arbitrament,or Award. 
I ſhall inſtance but in one or two Caſes, which 
[ take to be pretty Nice, and ſomewhat too 
Critically ST 

In Marche'sRep.p.7. a Writ of Error to Reverſe a 
Judgment in an Action of Debt upon an Arbitra- 
ment; the Error aſſign d was, That Two did 
refer themſelves to the Arbitrament of their Two 
ſeveral Arbitrators, and there is not the word 
Submiſſion, that the ſame is Error ; Doth not 
this look much like trifling with Words,to Coyn 


Names on purpoſe for Cavill ? And there was 
| | as Error 
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| Curiam is omitted: Whoſe fault 
was this? And for theſe Reaſons the Judgment 
was Reverſed. | | hg: 
© Before the Statute 16. e 17. Car. 2. the En- 
try Ideo Conceſſum eſt per Curiam, for Ideo Con- 
deratum eſt, had been fatal, with ſeveral other 
ſuch like odd Omiſſions, which do not appear 
to have been very material to an extrajudicial 
Judgment, had been Error in Law-opinion, and 
not amendable before that Act. So in Tilford's 
Caſe, 1. Siderf. pag. 160. Award was made, That 
One ſhould'pay ſo much Money, and that the 
Other ſhould make aReleaſe: Debt was brought 
for that Money: and in the Declaration the 
Award is ſet forth, and after Verdict, mov'd in 
Arreſt of Judgment, and reſolv'd, that the 4. 
ward was void, being remedileſs as to the Re- 
leaſe, and that no Action of the Caſe lyes to 
compell the Plaintiff to make the Releaſe, all be- 
ing by Parell ; But by Twiſden, otherwiſe ; If 
Debt had been brought for the Money gene- 
rally, without ſetting forth the Award of both 
Parts. A worthy diſtinction on a ſtrong Foun- 
dation of Judgment! There are ſeveral other 
ſuch like ſfimm* Caſes of that fort upon the 
Form of Awards, without much Subſtance. As to 
the Perſon ſubmitting to an Award, it hath 
been in Diſpute, Whether an Infant may ſub- 
Mit to an Award, Knight and Stone's Caſe, 
Fones's Rep. 164. the main Queſtion was this, 
and per Curiam und voce, He may; and when the 
Infant comes to full Age, he may agree to it, or 
not, for it may be for his Benefit. In Marche's 
Rep. 141, about ten years after Rudſton and 
R Wye | Yates's 
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verbis, and Three Judges Und voce Argued at. 


large, and Reſoly'd, That an Infant cannot 
ſubmit to an Award, but the Submiſſion is ab- 
ſolutely void, and not only voidable. And it 
was ſaid in that Cafe, That the Caſe of Stone 
and Knight was no Authority, becauſe no Judg- 
ment given (he means formally) but their Judg- 
ment and Opinion was ſufficiently declared, and 
ſubſtantially given in point of Underſtanding 
in Law, tho' not regularly ro Ground an Exe- 
cution upon. Juſtice Mallet ſays, No Judg- 
ment, becauſe the Parties agreed, 5. e. ſee- 
ing the Opinion of the Court unanimouſly, 
Upon the Subject-matter, what may be put in 
rbitrament ; Debt upon a Bill or Contract can't, 
(as hath been ſaid by ſome, tho' others differ) 
by it ſelf be put into Arbitrament, ſo with other 
Treſpaſſes, tho the Submiſſion be by Deed : 
Arbitrators cannot make an Award of Freehold, 
as to adjudge Land from one to another, not by 
Deed-Indented, nor Partition, may a Leaſe for 
years. Can't in Detinue of Charters of Land, not 
of things in the Realty, Annuity, &. Bur 
ſure Award and Conveyances executed in per- 
ſuance thereof may nevertheleſe be good: And 
if theſe things _ be conſider d over again, 
and explain'd in fome Supplemental Act of Par- 
liament to help Awards a littlt on, I can fee no 
Formidable Objections againſt it, which may lye 
in the way: Why not a Lawy er Judge of the Title 
of a Deed or Will, between Purchaſe and De- 
ſcent, Limitation, Condition or Proviſo, &. 
Admitting the Fact ſtated and agreed to be 
true? Suppoſe then this Law of Awards tor 
Argument ſake had been carried a little — 
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That ſome ſhort Probationary Act ſhould be 


made in a manner Obligatory, to this or the 


like effect, That all and every Perſon and Per- 


ſons, touching Perſonal Demands, or Things in 
the Perſonalty, which properly lye in Action, 
may be put in Arbitrament, (or farther if it 
pleaſe) before any Action or Suit Commenced, 

ould or ought to apply him or themſelves to 
ſome Juſtice of Peace ot that County, where 
the Parties both dwell, or where the cauſe of 
Action or Suit ariſeth, who ſhall give a due 
Summons to the contrary Party or Parties, and 
the (ſuppoſed) Plaintiff and Defendant appearing, 
the Defendant ſhall chooſe ſome other Juſtice of 
Peace of the ſaid County, and reſiding within 
the ſame. And upon the Appearance of the 
Parties, and choice and Agreement of Referrer; 
(the ſaid Two Juſtices, or any Two Juſtices of 
and within the ſaid County) ſhall ſubmit their 
matters of difference to the ſaid Juſtices, who 
ſhall Arbitrate and Determine, and make their 
Award in and upon the ſame ; if they can agree 
thereupon (to be no Umpire) and it ſuch Ju- 
ſtices ſhall agree upon ſuch Award, and deliver 
the ſame in Writing to the ſaid Parties, the 
Perſon or Perſons retuſing to comply and per- 
form the ſame ; and after proſecuting at Law 
in any Court of Law or Equity,ſhall Pay Doubl, 
Coſts to be fully Taxed, if the Cauſe ſhall go 
againſt him or them, and ſhall be adjudged 
with the ſaid Award, or according to the Effed 
and Subſtance thereof, ec. ſomewhat in the 
nature of the Statutes of 3. Fac. & 16, & 17 
Car. 2. upon bringing Mrits of Error. From this 
reaſonable Suppoſition, That the Party or 


Parties refuſing, is, and are Obſtinate and given 
n to 


| 
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to Contention. This would anſwer ſome other 
Objections, as that in Rudſton and Nater's Caſe 
againſt an Infant's ſubmitting to an Award, That 
an Infant hath not diſcretion to chooſe a Com- 
petent Arbitrator ; here one is appointed ready 
to his Hand, and he will be ſure of a Juſtice of 
Peace. "Twas in that Caſe farther Objected, 
That an Arbitrator is worſe than a Judge of a 
Court, for he is not ſworn , and a Judge is. 
Here in the firſt place, the Juſtice of Peace is 
no Concluding Judge, nor abſolutely ſo : But 
if it ſhould be thought convenient to make him 
ſuch, His Oath may be inlarged in proper Ex- 
preflions and Clauſes for that purpoſe ; To do 
Right between Party and Party in all Civil 
Submiſſions of Controverſie, according to the 
beſt of his skill and judgment, without favour 
or affection, or any partiality whatſoever, &c. 
And that he may be proſecuted for Perjury alſo, 
in caſe of manifeſt partiality, or corrupt, or un- 
fair proceeding prov'd upon him, in making 
the laid Award, or any misbehaviour therein, 
In the firſt ſenſe of Arbitration or Award in and 
by ſuch extrajudicial Authority, as it were, and 
without a compelling Juriſdiction ; it is an In- 
ſtitution ſomething like that of the Court of 
Requeſts, tho in leſs circumſtance of Cauſes 
and Perſons. Sir Edw. Coke gives us to under- 
ſtand in his 47% Þ/titur. Tit. Court of wender 
wherein the Lord Privy-Seal at his pleaſure, and 
the Maſters of Requeſts, did aſſemble and: ſit, That 
the Original Inſtitution of the Court of Re- 
queſts was, that ſuch Petitions as were exhibired 
to the King, and deliver d to the Maſters of Re- 
queſt ſhould be perus d by them, and the Party 
directed by them to take his Remedy according 
n * X — 
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töõ their Caſe" eicher at 6 Comm Law, of in 
the Court of Chancery; and in this ReſpeR this 
Meeting and Conſultation was call'd the Court 
of Requeſts ; (as the Court of ſudience and Fa- 
cslties were call d Courts, albeit they held no 
Plea of Controverſie) this Court gave a ſort of 
Jealouſie, and Sir Edw. Coke oppoſeth it as a 
Court of Judicature : He ſays, they took their 
Aim from a Court in France,call'd Curia eorum quos 
RequeFtarum, i. e. Supplicationum Pallatii Magiſtros, 
wocant,&c.Others, he ſays, taking that Juriſdiction 
to be too narrow, contend to have it extend 
to all Cauſes in Equity, and their Decrees to be 
abſolute and uncontroulable, concurrent with 
the Chancery, But, he ſays, neither of theſe 
are Warranted by Law, for no Court of Equity 
can be rais d by Commiſſion, as having neither 
Act of Parliament, nor Preſcription, to eſtabliſh 
them. It may be fo, but an Act of Parlia- 
ment can make and eret a New Court, 
or New Authority, which is all that J con- 
tend for, as material to my purpoſe. Thus 
the ſame Charge ſounds in my Ears, which he 
ſays did in his, Ne quid falſum audeant, ne quid verum 
non audeant : And I only ſay, as he did, it were 
perhaps worthy the Conſideration and Wiſdom 
of a Parliament, whether ſome ſuch proviſion 
(with proper and meet Limitations) may not 
be had and made, as ſhall be thought reaſona- 
ble and convenient, Et ſic (ut dixit ille) deliberavi 
Animam meam : But I can tell him of another 
Court in France which had a Juriſdiction : The 
Chancellor de I Hoſpital caus d an Edict to be 
made to eſtabliſh a Court of Judicature for 
Merchants, compos'd of One Judge, and Four 
Conſuls (or Councellors) who were choſen out of 
| | 1 
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in Hundred Citizens, call'd together by he 
prevofl de Mercbandi, and the Eſchevins, to De- 
termine upon the place, without any Formal or 
tedious Proceeding, all Diſputes or Demands 
concerning Trade or Commerce, to the Value 
of 500 Livres, Abſolutely and Sovereignly, 
and above the ſaid Sum by way of Proviſion 
upon giving Security. The Appeal to be made 
to the Parliament. Mez.691.694. And the Edict 
of Moulins niade more Good and Uſeful Regu- 
lations in the Law, I. Let the City of London con- 
ſider this Matter. All that I e for, is, to pre- 
vent unneceſſary Diſputes and Quarrels, and to 
Determine thoſe Suits eaſily and ſpeedily that 
are neceſſary, if there be many which are ſo. 

But to return once more to our Engliſh Coun- 
try-Juſtices, and to enquire how much farther 
they may be made ſerviceable and uſeful in the 
one caſe or the other;for I doubt they are ſcarce 
uſeful to any purpoſe at preſent, as matters are 
now managed. Suppoſe a Suit duly Commen- 
ced either at Law, or in Equity, and that there 
may be ſome Detect in a Juſtice of Peace ex- 
trajudicially in Compoſing or Determining it 
for want of due and proper Evidence, &c. To 
ſupply this ſuppos d Failure, let him be quali- 
fied regularly, as far as he can be made an In- 
ſtrument of Publick Good; I would propoſe 
that the Juſtices of Peace in ſuch Caſes of in- 
vincible Difficulty, be firſt employ'd Mini ſteri- 
ally : Let all Commiſſions for taking Afﬀrdavits 
to be us'd in the Courts of Common Law above, 
or Commiſſions Iſſuing out of Chancery,or Common 
Law Proceſs, be directed to them; as for taking 
Anſwers, Pleas, or Demurrers, Bail, Exami- 
nation of Witneſſes, &c. For all theſe lars Re- 

orma- 
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forniations id theſe Point plainly confeſs and, 
intimate, That all IngeglgEutory or interven- 


55 ing Proceedings ought to come as near Home 
alſo 


as they can, and that the contrary practiſe 
hath been inconvenient to the Subject; and that 
the Remedy is not yet in proper hands is as no- 
torious; whether this Method might not help 
them a little farther towards the Compoſing 
Differences, and hinder turbulent, contentious, 
or inconſiderate and ny Men, from being 
trick d and impos d upon fo far as to run out the 
Line to the laſt expence, to their utter ruin? 
This might alſo arm them for being Referrees 
the better, and qualifie them for making Awards, 
and enable them to take up ſuch Quarrels be- 
tween Neighbours before all is loſt, and the 
Gainer himſelf undone, as it often happens in 
long depending Suits. I do but touch theſe 
things tenderly and gently, for J do not pre- 
ſume to preſcribe or diate, only to give ſome 
Hints to the Wiſe. This would be one way of 
reforming, or reducing Country-Attourneys, 
without a poſitive Law, which yet hath been 
lately thought neceſſary for that purpoſe. 
I cannot tell whether I may bo allowed fo 
reſume and proſecute the Argument of Referen- 
ces touching Freehold and Matters relating to it, 
or ſo ſaid to be, tho I muſt own I am ſo dull 
as not to foreſee the diſmall Conſequence, that 
we ought to apprehend. from ſuch voluntary 
Submiſſions; It the Juſtices of Quorum were 
well prepar'd and arm d with ſuch Commiſlions; 
yet Jam not fond of advancing Paradoxes for 
contradiction-ſake, or any Hypotheſis which may 
look extravagant, where Lawyers have been 
Uniform in their Reſolutions, and Judges = 
- by 
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dy amongſt themſelves: Let others, deeper 
than I pretend to be, try their skill upon this 10 
point: But I will adventure to Sail by a Side- 
wind, and fhall engage another Topick of pre- 
venting Law-Suits more particularly, wherein 

I think I ſhall be fate from the Imputation of 
Novelty, or being given to change: And that 

is to Regulate Attourneys directly. 

All Reformers Antient and Modern have 
had a Jealous Eye upon that ſort of Cattle; the 
Multitude of Attourneys hath been always account- 
ed a Nuſance in all Ages, and almoſt every Act 
of Parliament, which names them, names them 
with limitation, reſtraint, reflection or ſuſpiti- 
on. Sir Edw. Coke in Anſwer to the Vulgar 
Objection (as he calls it) of the Multiplication 
of Suits in Law in His Majeſty's Courts of Weft- 
minſter, doth aſſign Six Reaſons of the increaſe 
of them, Two General, and Four Particular ; 
and makes a fort of Evaſive Defence or Apo- 
logy for Three of the Particular Ones. As to 
Informers and Concealers, there is great Hopes, 
he tells us, That the Statutes 35. Eliz. cap. 3. & 
21. Fac. I. cap. 2. have remedied and given a 
Plenary Salve for the Miſchief: But for Attour- 
neys he is at a Stand, and confeſſeth openly, 
That the Multitude of Attourneys, more than is 
limited by Law, is a great cauſe of increaſe of 
Suits : Concerning Attourneys, the number is ſet 
down,and refers to Rot. Parl. 20. Edw.1. Rot. 4. 
de Apprenticiis & Attornatis, and to other Acts of 
Parliament. He ſays the Numbers are ſet down, 
and that they ought to be Learned and Vertu- 
ous; and farther, as I underſtand, Judges at 
this time have this Matter in Conſideration ; 
and fo they have had to no purpoſe * 

ince, 
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ſince, and before; Now let's look into ſome of 


thoſe Acts of Parliament concerning Atrourney, 
The firſt Statute; I think, which takes notice 


— 


of them is the 6th. of Edw. the 1, cap. 8. this 
gives the Reaſon and Occaſion for them: It is 
provided, that Sheriffs ſhall plead Pleas of Treſ- 
paſles in their — as they have been ac- 
cuſtom'd to be pleaded, and that none from 
henceforth ſhall have Writs of Treſpaſs before 
Juſtices, unleſs he ſwear by his Faith, that the 
Goods taken away were worth 40 8. at the leaſt; 
and if he complain of Beating, he ſhall anſwer 
by his Faith, That his Plaint is true; touching 


Wounds and Maims, a Man ſhall have his Writ 


as before hath been uſed : And it is agreed, 
That the Defendants in ſuch Pleas may make their 
Attourney, where Appeal lyeth not; ſo that if 
they be attainted being abſent, then the Sheriff 
ſhall be commanded to take them,and ſhall have 
like pain as they ſhould have had, if they had 
been preſent at the Judgment given, &. The 
next is the Act 13:E4.1.c.10.Thistells the necel- 
firy of them; Our Lord the King of his Spe- 
cial Grace, Granteth, that ſuch as have Lands 
in divers Shires, where the Juſticers make their 
Circuit, and that have Lands in Shires where 
the Juſticers have no Circuit, that fear to be 
impleaded,and are impleaded of other Lands in 
Shires where they have no Circuit, as before the 
Juſticers at Meſtminſter, or in the King s-Bench, or 
before Juſticers aſſign d to take Aſſixes, or in any 
County before the Sheriffs,or in any Court-Baron 
(Nota) may make a General Attourney to ſue for 


them in all Pleas in the Circuit of Juſticers 


movd, or to be mov'd for them, or againſt 


them, during the Circuit, &c. The Act 12.Edw.2. 
agrees, 
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agrees, That Tenants in Aſiſe of Nut Dit, wh] 
may make Attorirneys; yet may plead by -Bailiffe - „ ma 


it they will. Then we come! to 15, Ed. z. the 


Stature of Carlile, which appoints, Who ſhall 
make them, and the mannef: And we will not 
that any of our Barons of the Exchequer, or our 
Juſtices ſhall admit any Artourneys, but only in 
Pleas that paſs betore them in the Benches, and 
in places where they be aſſign d by us: And 
the ſame power of admitting Attourneys we pro- 
hibit and deny to the Clerks and Servants of 
the ſaid Barons and Juſtices; And do ordain 
that if any Attourney be admitted hereaſter by 
any of the Perſons aforeſaid, the Admiſſion ſhall 
be of none Effect: Reſerv'd always to the Chan- 
cellor tor the time being his Authority in ad- 
mitting Attourneys, according to whole diſcretion 
they ſhall be admitted; and to our Chief Juſtices, 
as heretofore hath been obſerv'd in the Admiſ- 
ſion of Attomneys. Notwithſtanding this previ 
ous Proviſion and Care, as it was thought, ta- 
ken in the time of Hey. 4. they became a Grie- 
rance; therefore per 4. Hen. 4. cap.18.Item,tor ſun- 
dry Damages — miſchiets that have enſued 
before this time to divers Perſons of the Realm 
by a great number of Attourneys, ignorant and 
not learn d in the Law, as they were wont to 
be before this time, It is Ordain d and Eſtabliſſid, 
That All Attourneys ſhall be Examin'd by the Ju- 
ſtices, and by their Diſcretions, their Names 
put into the Roll; and they that be Good and 
Vertuous, and of good Fame, ſhall be receiv d, 
and ſworn well and truly to obſerve in their 
Offices, and efpecially that they make no Suit 
in a foreign Country: And that the other At- 


tourneys ſhall be put out by the Diſcretion of * 
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ſaid Joſſices, and that their Maſters-for whom 


they wereAttourneys be warn'd to take others in 


their Places, &c. In the next King's Reign, 


they appeared in another ſhape ; therefore per 
I. Hen. 5. it was Enacted, That no Under-She- 
riff, Sheriff's Clerk, Receiver, nor Sheriff's 
Bailiff be Attourney in the King's Court during 
the time that he is in Office with any ſuch She- 
riff : Then they began to act in Diſguiſe. By 
18. Hen. 6. cap.9. 32.Hen. 8. cap.30. 2.Edw.6. cap, 
32. 18. Eliz.14. Care was taken about wap, 
their Warrant of Attourney. It ſeems they ha 

gotten a Trick of Suing in other People's 
Names, without any Order from their Mater ; 
and to vex the King's Subjects, Proſecute 

them to Ontlawry, The firſt Statute inflicts the 
Penalty of 40 5. upon them for not Entring 
their Warrant upon Record; the ſecond 100. 
by the third the other Statutes are made perpe- 
tual ; and by the laſt,(for the former Acts could 


not keep them in order) the Forfeiture is divided 


half to the Queen, and the other Moiety to the 
Officer in whoſe Office the Warrant ſhould be 
deliver d; and beſides the Attourney was to ſuffer 
Impriſoument by the Diſcretion of the Juſtices of 
the Court. | 

The next Cheat and Impoſition upon the 
Subject, was, to give in Exceſſive Bills to their 
Clyents, and to make them the larger, they 
uſed to delay the Suits , and to demand more 
than was due: Therefore the Act 3.Fac. 1. was 
neceſſary to be made, an Act, intituled, to reform 
the multitude and Miſdemeanours of Attowrnej: 


and Sollicitort, and to avoid unneceſſary Suits 


and Charges in Law. The Preamble, For that 


through the abuſe of ſundry Attourneys and Sol- 
X | licitors 
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licitors by charging their Clyents with Exceſ- _ 
five Fees, and other unneceſſary Demands, 
luch as were not, ne ought by them to have 
been employ'd or demanded, whereby the Sub- 
jects grew to be over-much burthen d, and the 
practiſe of the honeſt Serjeant and Councellor 
at Law greatly ſlander d; and for that to work 
the private gain of ſuch Attourneys and Sollici- 
tors, the Clyent is oftentimes extraordinarily 
delayed, Be it Enacted, That no Attourney 
Sollicitor, or Servant to any, ſhall be allowed 
for his Clyent or Maſter, of, or for, any Fee given 
to any Serjeant or Councellor at Law, or of, or 
for, any Sums of Money given for Copies to 
any Clerk or Officer in any Court of Record, 
unleſs he have a Ticket Subſcribed with the 
Hand and Name of the Serjeant, Councellor 
Clerk or Clerks, &c. teſtifying what is receiv 
or paid, and at what time, and how often; and 
that all Attourneys and Sollicitors ſhall give a 
true Bill unto their Maſters, or Clyents, of all 
Charges, Subſcribed with their own Hand, be- 
fore they can charge their Clyents : And that 
it the Attourney, &c. do willingly delay his 
Clyent's Suits, or Demand by Bill more than is 
due, &c. The Party griev'd ſhall have his Acti- 
on againſt ſuch Attourney, &c. and recover 
therein Coſts and treble Damages : And the 
ſaid Attourney or Sollicitor ſhall be diſcharged 
from thenceforth from being an Attourney, &c. 
And to avoid the infinite number of Sollicitors 
and Attourneys, that none ſhall be from hence- 
borth admitted Attourneys in the King's Courts 
Jof Record aforeſaid, but ſuch as have been 
brought up in che ſame Courts, or otherwiſe 
ell practis d in ſolliciting of Cauſes, and have 
5 22 deen 
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deen found by their dealings to be skilful and“ 
- ot honeſt diſpoſition: And that no Attourtey 
ſhall admit of any other to follow any Suit in 
his Name, upon pain that both the Attourney, 
and he that followeth any ſuch Suit in his 
Name, ſhall each of them forfeit for ſuch o- 
tence Twenty Ponnd ; the one Moiety to the 
King, and the other to the Party griev'd, &«. 
\nd that the Attourney in ſuch Caſe ſhall be ex- 
cluded from being an Attourney for ever aſter, 
I have given the Subſtance of theſe Acts which 
lay open the Grievances in plain words, That 
the Poor deluded and oppreſs d Subjects may 
be inform'd whence their Miſeries ariſe, and ſee 
at one View from what ſtream theſe Milchiels 
over-run the Land; that they may have ſome 
Remedy, it poſſible, againſt theſe Oppreſſions, 
as the Law now ſtands, till it ſhall be thought 
neceſſary to provide a farther Remedy to ſtop 
ſuch Abuſes, and to reſtrain the Enormities 
and Practiſes of Attourneys, &. For they are I |! 
not reſtrain d all the World ſees at preſent, and A 
twould become ſome Body to give Reaſons i 
why they have been kept in Order by vertue I * 
of theſe Statutes no better hitherto. And the in 
Reader may eaſily obſerve and collect from I hi 
them what are the Cauſes of it, and where the Ide 
fault yet lyes, that Attourneys are not reduced I th 
in Number, and within Bounds. Every one '* 
knows, and all the Nation yet complain, That I At 
Attourneys grow upon us, and are worle and NR. 
worſe, even in deſpight of that laſt Act, which | ce. 
* one would have thought pretty clear and ſtrong, £0 
1n ſhort, they now over-run the Country, and 
£0 on in their Irregularities and Exactions, in Re 
tips of Omiſſion and Commiſſion, to the dil- Nuo 

graces, 
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grace of common Honeſty and common Ju- 
ſtice. Not one Article of any one Law is ob. 
ſerv'd (for the Honour of the Adminiſtration 
be it ſpoken) but inſtead thereof, on the con- 
trary, and eſpecially to the laſt Paragragh of 
the laſt AR, treſh in Memory, the whole Body 
of Law is ſcandalouſly invaded, through an 
eternal ſhameful Connivance of thoſe who 
have been intruſted with the Execution of it, 
and to whom it belonged immediately and pro- 
erly to have taken care of the Regulation; 
and the whole Scheme of Order is ſhitted oft, 
or broke through. Now every little Fellow, 
who can but ſcribble his Name, or had tenfe 
enough to take Six-pence for a Warrant under 
a Juſtice of Peace, tho' he never had enough 
to make one himſelt,and can read and purchaſe 
an Almanack, with a Bond, Bill, ec. ſets up 
preſently for a Country-Attourney , and Com- 
mences Magiſterial Lawyer throughout. Some 
like a Welſb Parſon make a pretty ſubſiſtance 
and Livelihood between expoſing Law,and fell- 
ing Ale : But he who can write any thing like 
an Ingrofling Hand, and gets into his Hands a 
{mall impertinent Book of Precedents, puts 
himſelf forward a Grand-Conveyancer, and 
defyes all the Councellors ot that Country : 
tho'at the ſame time he knows not what aCon- 
veyance is, nor howto apply any one Form of it. 
And we conſtantly find ſuch Deeds of common 
Rote, which have all the Catalogue oi Aſſuran- 
ces, and yet no proper Conveyance any way, 
nor can pes Lands in any manner of Deed ; not 
Feoffment, for want of Livery of ſeiſin; noe 
Releaſe for want of Leaſe to ground upon; 
nor Bargain and Sale, for want of being in- 
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+ &$ roll'd, &. whereby unneceſſary Suits and Con- 
rentions ariſe upon Purchaſes thro fuch. Defectz, 
and Ignorance; and Country People are de- 
ceiv d, and often ruin d for want of a legal Con- 
veyance, after a dear Bargain of Lands, and a 
dearer of Writings. Yet this Trade paſſeth on 

plauſibly with Country Underſtandings. But 
this ignorant Spark is not ſatisfied with this; he # 
advances in his Trade, and goes a we farther, 
and tells his Clyent, That he is a very ſubſtantia] 
knowing Attourney, and a Man of extraordina- 
ry Inſight in Affairs above at Weſtminſter ; knows 
who's who, and how the World goes there; 
and perhaps pretends to have ſome Intereſt in 
the Judges ; that he was very familiarly intimate 
with ſuch a One at the Aſſes, &c. Thence in- 
gages, with a grave Nod, and full Aſſurance, 
That his Clyent, Plaintiff, or Defendant, it he 
will employ him, ſhall get the better of it, as 
they call it, and come off with flying Colours, 
be it in Law or Equity, or at the [zy-prizes, to 
which the Country-man, in his Terms, deſires 
it may be brought. After this, to be ſure, he 
takes care to intimate, That Law is chargable, 
yet nevertheleſs, that he can do the Buſineſs 
much cheaper, as well as more effectually, than 
another, and with ſooner diſpatch alſo, and he 
will take care in it, &c. But therefore, that 
ſome Mony muſt be advanced hefore-hand for 
certain Reaſons, and then diſcovers the ſtrength 
of his Clyent's Pocket, and aſſures and promile: 
Succeſs accordingly : Here by this Method, that 
Clauſe of making a Bill, and giving a Ticket i 
avoided, by way of Prevention; for he pays 
himſelf betore-hand ; or by way of Deduction 
at leaſt, which is all one. And laſtly, * 
e 
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he payes the poor Country-man only with. a 
Tale x a Tub and doth ty really for hjs 
Mony. The Cauſe was well managed, but 
ſome unlucky Circumſtance or Accident diſap- 
pointed; alaſs, the Stars guide Events of Law 
too, they were againſt him; ſome Body was 
Peeviſh, or out of Humour, and did not take 
what was offer d aright; or the Brief and In- 
ſtructions were not well obſerv'd, or perſued, 
&c. No Fault of his, you may be ſure ; for 
his-part, he took extraordinary Pains, and hath 
well deſerv'd his Mony: Or if he recovers the 
Mony, Debt, or Damages in any Action, and 
Judgment perhaps Enter d, this was at firſt but 
a ſmall Summ, or for ſome trifling Matter, and 
without which a Man would rather have ſet 
down by the Loſs, as they ſay, than have thrown 
good Mony after bad, if he had not been ſpur d 
on, and his Attourney had not ſhew'd him 
Mountains. Or it the Action were hopeful and 
equivalent, and the Mony receiv d; It is often 
ſunk at London, or the Defendant was not Sol- 
vent; in ſuch Caſe the Clyent is told, You 
may have Execution againſt the Detendant's Bo- 
dy, if remote,&c. when tis poſſible the Attour- 
ney never ſaw any Inn all this while, but that 
where his Horſe ſtood, met an entring Clark at 
a Tavern or Gill-houſe, where they talk'd over 
the Buſineſs, &c. which is all the Law-part he 
knows of the Matter. Such Caſes and ſuch Per- 
ſons have been, I hope not very many, or ot- 
ten. Be this how it will, this is certain, cho 
not one Attourney ſcarce in ſive hundred is ever 


regularly admitted, whatever the Education of 


him hath been, which is very often foreign and 


T 4 abſurd 
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"4, © Veyancing, and zue Trade of Drawing ; be it 
- Þ % e K l, PL allt y, and diſcover d to 
de fo, the Miſcarriage is thrown upon the 
Counſellor, if good, the Merit is the Attourney's | 
own; he did it his n'own ſelf, aſſumes the Skill, 
and expects, and often has the Thanks of the 
Performance. There are an infinite number of 
Precedents, as my Lord Coke ſays, of this Na- 
ture, But ſeriouſly, this Matter is beyond the 
Style of Comedy, and ſtands in need of a ſe- 
verer Reproof. The Practiſe can't be aggra- 
vated in Words, but the Offence ought to be 
ſuppreſs d in Fact. Si populus wult decipi, decipia- 
tur, might found well enough to ſome, from his 
Mouth who ſpoke ir, but nevertheleſs is in it felt 
an abominable Expreſſion, not to be endur'd 
in any well-order'd Common-wealth. And by 

the fame Parity of Policy all other Frauds ma 

be introduced, and ought to be allow'd: There 
is a Saying allo, Quos Jupiter vult perdere, print 
dementet. But it would become the Care of the 
Adminiſtration to prevent Deccits in ſome mea- 
ſare, and to hinder Frauds running looſe too 
far upon Follies, to the laſt degree; leaſt theſe 
Sayings turn to a National, inſtead ot a Perſonal 
or limited Reflection; and prove the Fate of 
the Deceivers and the Deceivd upon Engliſh 


People Epidemically. a1 

T hatithe Multitude of Attournies (over and be- Nit 
ſides theſe pretended and counterfeit Scrubbs) I 
is a Greivence to the Subject, and ought to be K. 


redreſs d, is the Senſe of the Nation; the only re 

Queſtion then remains, How it ſhall be reme- di 

died, and by whom? That the Regulation of Im 

Attburnies, by thoſs who ought to have taken I 
; f Care 
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care of the Matter hicherto, hath not been vb. 
ſerv d, is manifeſt :4 Therefore ſomè other Pa- 
liamentary Proviſion is yet wanting, to take 
care of putting the Regulation into ſome other 
Hands, that it may be tryed, whether the laſt 
Expedient may not have a better Succeſs. And 

this cannot be done by any other way than by 

that which lies within the Compaſs of Mens 
Knowledge, of the Character of every Attourney, 

and the conſtant Experience of his Qualifica- 
tions, and under the daily Obſervation of an 
Authority, which is to Reform and Regulate 

the Behaviour of other Perſons within that 
County. I conceive, the only proper Method 

of reducing Attournies, is, that which has been 
lately propos d. How it came to miſcarry, I 
know not in particular; but, I think, with ſub- 
miſſion, thoſe who rejected that, ought to have 
propos d ſome other, for the thing is abſolutely 
neceſſary to be done. This would have been 

a preventing Remedy, and preventing Reme- 

dies are ſaid to be always the beſt in Phyſick, as 

they are in Law; as preventing Grace is in Re- 
lizion. Before I come to conſider the manner 

ot appointing Attourniet, let's ſee what Number 

may be ſuppos d to be neceſſary for the whole 
Nation in General: For I do not pretend here- 

by to Condemn the Proſeſſion. I know there 

are many underſtanding honeſt Gentlemen of 

it, and the Profeſſion is neceſſary in ſome mea- 

ſure: And tis as much for the ——— ot the 
knowing and honeſt Attourney to have the others 
reduc'd, as tis for the Publick. Here I muft 
diſtinguiſh, as Sir Edu. Coke did, and ſomething 
more cloſely, as I think, it not more properly; 

(tor Diſtinctions are of admirable uſe ro Mng- 

then 
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then Diſcourſe) cis Vitiuns Haminis, non profeſ.. 
that Vitium Hominis, the ſhorteſt Cut ought to 

above, the whole Number of Attournies and Ap. 


* 


fionis : Therefore that we may have but little of 
carry it: In Ed. L's Time, the Roll referr'd to 


prentices, of both kinds, ſhould be only one 
hundred and forty, and that Number was then 
thought ſufficient. Perhaps, ſays Sr H. Spelman, in 
his Gloſſary, Tit Atturnatus 50. At this day there 
be, and may be found as many Attournies in one 
County. And becauſe he ſeems to give the beſt 
Account of the original Uſe, &. of them, I 
ſhall tranſctibe ſomething relating to them from 
him: Firſt, He gives a Definition of Artorna- 
tus, &c. Attornatus eſt, qui aliena negotia ad man- 
datum Domini adminiſtrat, vel, Is qui ad turnum 11 
advicem alterins eonſtitutus Domini ſui cauſas in Fo 
promovet, Ejuſq; nomine reſpondet. Procurator Re/- 
ponſatis, Nuntius miſſus ; proprie vicarius; a Gall, 
tourner, hoc eſt, wertere, Commutare rem unam in 
vicem alterins dare, &c. Siquidem nos olim & Da- 
iferos, & Seneſcallos, & Prepoſitos, ſeu Ballivu 
alioſq; miniſtros ad agendum in 2 ſuo nomine reſ 
; emittebant, ut patet in LL. MS. Hen. 2. 

cap. 34. 42. 61. Glanvilli. 5b. 11. cap. 1. & ali 
bi; Vox autem Atturnatus eo ævo viz. recepta eſſe vi- 
detur inter Forenſes ; nam Glanvillus Ejus vice utitwr, 
alias Nuntio, alias Procuratore, ſed potiſſimum ( Eccli. 
fie wocabulo) Reſponſali Librumq; 11. Inſcribiti 
de Reſponſalibus qui Loco Dominorum ponuntur in Cu- 
ria ad lucrandum & perdendum pro eis: Nec wel ſi 
mel illic Attornati mentionem facit, libro tamen, 
12. cap. 19. in Brevi Regio Atturnare occurit, pn 
in loco ponere, &c. & apud Bratton, lib. 2. Tit. 1. 
cap. 35. pro ſtangferre & aſſignare, &c. giving 
Account of the Roman Procuratores and Frenc 
Proſecutor 
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Proſecutors ok Caules ; and afſterward$#Hujus 
Antiquitatis (utpote circa Annum hinc Milleſimum) 
nibil apud nos reperio, ſed inferioribus ſeculis, quos li- 
tigantes mittebant Attornatos, ſine Brevi Principis 
non recipiendi erant, ut abinde conſtat in Regiſtro 
Brevium. Tandem verò uti Juſtinianus His qui 
juſtis Occaſionibus impediti rem ſuam exequi non pote- 
rant, Procuratores Indulſit : Ita Hen. 3. & ſucce- 
dentes Reges paulatim ad Noſtratibus præſtitere; Ex 
quo protinus orta eſt communium Attornatorum (una 
& Adwvocatorum) Infeſta Multitudo, quam cohibuiſſe 
nixus Rex Ed. 1. ut ſupra, &c. Here taking in 
the Apprentices, Advocates and Attournies (let 
them all go together according to the Propriety 
of Company and Converſation) ir ſeems the 
whole Number was not to exceed ſeven ſcore 
in the Opinion of Edward I. and his Council. 
Why ſhould they be more now? Why they 
ſay Suits are increasd ; What's the cauſe of 
it? Why Sir Edw. Coke tells us, the Multi- 
tude of Attournies is the main cauſe of tlie Mul- 
titude of Suits (almoſt, if not quite, the only ſur- 
viving cauſe) Hence it follows, by Circle of 
Reaſon convertible, that the Increaſe of Attour- 
nies is the cauſe of the Increaſe of Suits, and 
the Increaſe of Suits is the cauſe of the Increaſe 
of: Attournies : Will this Argument paſs upon 
the World for the Allowance of the Increaſe ot 
| Attournies? Will it not rather be concluſive up- 
on that Number, that it ſhould not exceed 
= Septies viginti, as that King's Injunction ſpeaks, 
„tie. 140. at this day? For tis well known, as Sir 
Edward Coke obſerves, that Law flouriſh'd, that 
is, Suits increas'd, and that Pleading was in 
perfection, when litigious Atttourneys, and 
Apprentices, or Advocates, abounded in the 
time of this King's Grandſon, Ew, 3. which 
Wa 
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was not to be aſſign d to any other cauſe then. 
but only to the Multitude of Lawyers, and 
multitude of Suits; For Practice gains Experi- 
ence, and conſequently advances and improves 


the Art. The other two General cauſes given 


by Sir Edw. Coke in Excuſe, are Modern: Peace 
and Plenty did not ſo much abound in the 
time of Edu. 3. for he ſucceeded an unhappy 
Father, involv'd in troubles, in whoſe Hiſtory 
we read of Famines more then Plenty. And as 
for Peace, he had himſelf all along Wars with 
France, or Scotland; ſo that his People were 
continually Incumber'd with hard Taxes, and 
he was reduc'd, by reaſon of his Wars with 
France, to make the Florin of a Baſe-allay, and 
to advance the value, and could ſcarce recover 
it for half his Reign. Beſides, Speed tells 
us expreſly, that thoſe Law-Quirks began in 
his time, or at leaſt then grew to that heighth, 
and that the People were then griev'd thereby, 


As to the Number of Lawyers, ſee more Spelm. 


Gloſſ. Tit. Apprenticii : Furs conſultorum turba coer- 
cita & Parliamentaris Comitiis excluſa : Canfat 
(nec immerito) hodiernam Iſtorum Multitudinem, ſed 
deprehendi apud Forteſcuum fuiſſe 2vo Hen. 6. in 
Hoſpitiis Furis Ma joribus & Minoribus circa Duo 
Millia Studioſorum : Mirum Equidem ſub uno wvelut 
fpeculo Incremmtum, Bellis etiam tum intus atque 
foris ſevientibes. And he who now obſerves 
the Multitude of Lawyers in Paris, or London, 
may admire the Number at any time, and in 
War find other Reaſons of Suits, than Peace 
and Plenty; but will ſcarce admire the Wiſdom 
of either Polity in that Point. And as to the 
other Reaſon given by Sir Edw.Coke for Increaſe 


of Suits, the Diſſolution of the Monaſterys, _ 
ut 
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but partly and Temporaty; and is not much N 
more applicable now, than it was in the time of 
Edw. 3. for he kept the Pope at Bay in his time 
retty well, tho the Reformation was not in Em- 
brio then. So that the only obſtinate Invinci- 
ble occaſion of a Multitude of Law-Suits, it be- 
ing of old, and the almoſt ſingle reaſon down 
to this time, hath been, and is, the multitude 
of Attourneys. What Remains to be contro- 
verted or ſettled, is, in whoſe power this Re- 
gulation ſhall be; who ſhall appoint the cer- 
tain limited Number, and under whoſe con- 
troul this placing or diſplacing of Artourneys 
hall be Lodg'd 2 Who Originally had it, Sir H. 
Spelman tells us, De Attornatis, &- Apprenticiis 
Dominus Rex Injunxit J. de Methingham, & So- 
ciis quod ipſi per eorum Diſcretiones provideant & Or- 
dinent certum Numerum de quolibet Comitatu de me- 
lioribus & Legalioribus & libentins addiſcentibus ſe- 
cundum quod intellexerint, quod Curiæ ſuæ & Populo 
de Regno melius valere poterit & Maus commodum 
fuerit, & quod ipſi, quas ad hoc elegerint, Curiam 
ſequantur, & ſe de Negotiis in eadem Curid intromit- 
tant, & alii non. So that I infer upon the whole 
matter, that the limitation of the Number, and 
Reſtraint of the Qualifications, muſt be deſign d 
and effected properly one of theſe ways; (for 
other Methods have hitherto es oaks. either 
by the King, or Judges, by the Direction of 
the Lord Chancellor, upon Information of the 
Tuſtices of Peace of the reſpective Counties, and 
their Certificate;zor by the Original Election or Ap- 
pointment of them by the Juſtices at a General 
Luarter-Seſſions, to be confirm'd by the Powers 
above. But in the firſt place I have ſome Scru- 
ples upon me, and am not ſatisfied in my _ 
ut 
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I would not pay ſome of theſe too little Re- 
nor too much to others: I know not well 

in which ſenſe to take em; in the Roman and 
French meaning, when they are taken as Procu- 
rators, or Proſecutors at the Mall; or as they 
are joyn'd in our ſenſe with Apprentices, they 
are ſuppos d to be of the better taſhion. Here 
they might deſerve to be nam'd by the King's 
Writ properly, and the firſt Method would be 
more applicable, and becoming to them. But 
in the other ſenſe of the Acts of Parliament 
where they are call'd Bayliffs or Servants , and 
their Chents are ſtyl'd their Haſters; Where is the 
occaſion for ſo much Reverend Formality with, 
em? Why not to be appointed by the Fuſtices 
of Peace at their Reſpective Seſſions without 
more ado ? And licens d as Badgers are, and fo 
by them diſcharg'd alſo from their places upon 
juſt: complaint, as other diforderly Servants 
are, and to be under correction of the Court, 
and puniſh'd for any notorious misbehaviour, 
or breach of Truft ? It may be ſaid, as it was 
when the Reformation of Attourneys was laſt 
under conſideration, and I think the only Im- 
diment to its progreſs, that this would give 


too much power to the 7 of Peace. Under 


Favour, this Reaſon ſtands upon a Falſe bot- 
tom; the Reaſon is not that too great an Au- 
thority is given to Juſtices of Peace, but that 
the Authority is given to too little Men, and 
unfit Perſons put into that Commiſſion. Let the 
Court be made of a juſt Compoſition according 
to the Original Standard, and it can't be inveſt- 
ed with too great a power, on this ſide of Arbi- 


trarineſs (and let it be ſubje& nevertheleſs to 
| Writs 
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Writs of Error and Appeal) let the Hieb-Sheriff 
uſo pay his Er as he doth . 4 


ze5;and let as good a Grand Fury be Empannelled, 
and ſerve there, and as good a Petiy rum (or better 
if he pleaſe) all the difference will remain onl 
in one Perſon at laſt : And whether that be {> 
conſiderable or neceſſary, let the world judge, 
as that Tuſtices of Peace ſhould Complement 
themſelves out of their Juriſdiction in a ſervile 
flattery of a Foreign Authority, and be con- 
rented to ſtand only as Cyphers twice a year, 
when they might make an Uſeful Figure of Ju- 
ſtice four times in the year, ſomewhat more 
to their own Reputation, and perhaps as much 
for the Good of their Country, 

After ſuch a Model of a Court ſettled, and 


Country-Judicature Eſtabliſn d, with reform'd 


Officers, and proper Attendants, to this or the 
like effect, by AR of Parliament as propos d 
here, or may be by Others with better Advan- 
tage; I come in the laſt Place to enquire,whe- 
ther it might not be rendred ſerviceable, and 
become qualified to determine Property : And 
ſhall with humble Submiflion conſider the 
Court of Fuftices of Peace in a Civil Capacity 
of Judgment, upon Tryals of Meum & Tuum, 
and Right in Action, to be Commenced and pro- 
ſecuted there? And here I expect to be call d 
hard Names, and to have two or three Epithets 
beſtow d upon me of the worſt ſort: Charges 
of Defect, and perhaps Names of Reflection 
alſo. This was the Caſe oſ my Courtiſan Deſa- 
buſe : Mes Reflections ſur cela me firent former un 
deſſein dans I employ ou j eſtois alors, qui ſembloit aſſez, 
louable : Ce fut de deliverer le peuple du dommage 
4# il refoit de la Chichane ; Mais ] ennemy _—_— 
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la paix jugeant de la ſuite de ce bon Oeuvre par les fruits 
qu il commenpoit deja de produire, & prevoyant qu'il 
xe ſeroit pas moins avantageux pour le reps des Con- 
ſciences, que pour ce bien Temporel, il y fait naiſtre 
des Obſtacles & porta mime des perſonnes & ſe de- 
clarer contre moy, non ſeulement pour men empecher, | 
mais pour me perſecuter, ſans faire Conſcience de me 
traiter de la meme ſorte que ſi j avois voulu wiler leur ; 
bien, & les ruiner, &c. 
Be it ſo : As to the firſt part of Eng/ihPerle- || : 
cution by hard words, I am prepared tor them: . 
by way of prevention I ſhall readily acknou- 
ledge all my Infirmities ; I well perceivd my ; 
own Incompetency tor ſuch an Undertaking in Þ 
every reſpect. Firſt, as Montaigne ſaid, I have N 1 
no Memory at all: One thought eternally dies ÞÞ 
upon another with me, and vaniſhes often irre- tt 
coverably on the approach of a Second. I muſt I ar 
confeſs my ſelf totally unqualified to encounter I m 
fuch an intricate and ſtubborn Subject. I am m 
not apt to pore or take much pains, and confeſs I ca 
ingenuouſly I can ſcarce retain three Occur-  þ; 
rences three Minutes together, the laft Idea ¶ {6+ 
ever more thraſhing out the former. And I be- I ma 
lieve I may modeſtly ſay, That more Conlſi- int 
derations or Remarks have made their eſcape 2 
from me, whilſt T have been thinking of this I eye 
matter, than I have here tranſmitted to Paper. the 
And yet perhaps it may be never the worſe tor N ge; 
char, I ſubmit to any Charge of general Inſuf- x7 
ficiency. This is the fault of my Stars, the fault che: 
of Nature, and not mine. I am contented it 
at laſt I may only be allow'd to have been Ho- 
neſt, and to have mean'd well. Such then as I 
am, regardleſs, I here preſent my felt, and give kyer 


the World abroad the rambling thoughts ot a Ichis 
retired 


þ 
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retired Man, - who hath livd above half 2 
year at Home. Whilſt T have been in the Coun- 


try, what could be more naturally the Subject 
of my Meditation, than the good and welfare 
of my Country? Neſcio qua Natale Jolum dulce- 


dine captos, Ducit, is my own only Motive and 


Apology. *Twas a ſincere love to it, and to 
Juſtice, which prompted me to this Attempt ; 
and let me be pardon d for once the Sallies I 
make for the publick good, how extraordinary 


or extravagant ſoever they may appear to the 


preſent eftabliſh'd Forms of Adminiſtration. I 
am ſenſible that Councels are never well giver 
nor taken In a divided Country ; we have many 
unhappy Inſtances in N of divided Coun- 
cels, how fatal they have been eſpecially to 
this poor Nation: But ſo that Juſtice ſucceeds, 
and Honeſty prevails in it once more, tis no 
matter in what form or habit it is dreſs d, let 
me try what I can fay, let me ſee how far I can 
carry the Argument. I may fail in it, but a wi- 
ſer Man, and more learn'd than my ſelf, who 
ſees deeper into Affairs, may ſay more, and 
make ſomething of it: He may put his thoughts 
into a better method, and better words, ſo far 
35 to carry ſome grace and prevalent conviction, 
even to induce perſwaſion to a Parliament, that 
theſe chings may be fit to be receiv'd into their 
Serious Conſideration. 1 

It muſt be admitted to me, that where ever 
there is any failure, or delay of Juſtice, it 
ought to be ſupplied and remedied ſomewhere. 
A Court-Baron, as I have ſaid, (and I think it can 
never be repeated too often) was to be held 
every three Weeks for the Tryal of Actions; and 


this Court was Inſticuted wiſely, for the _ 
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The Conſtitution and Laws 


of the Tenants,” and for the ſpeedy determining 


Demands in Debt or Occaſions of Damage in 
Treſpaſs under 40 8. at Home, as it were at their 
own doors: For if it were held out of the 
Mannor, it was void; Unleſs the Lord had 
other Mannors adjoyning, and had uſually time 
out of mind, kept at one of his Mannors a Court 
for all his Other. Now ſome of thoſe Mannors 
are extin&, for want of Suitors, i.e. Free-holders, 
others are aboliſh'd by diſuſe, or through neg- 
lect, &c. whether then ſhall ſuch Free-holders, 
whether ſhall the poor Country-man reſort for 
Juſtice in Debt or Treſpaſs of 40 5s. value,&c? Or 
ſuppoſe he be ſlander d, for a poor Man's Cre- 
dit is as valuable to him, as the Reputation of 
the Great, or Rich, in their Circumſtances, He 
could not originally apply to the next Court of 
Judicature, viz. the Hundred-Court ; for that 
was Inſtituted only for Cauſes which concern d 
Men in ſeveral Seignieuries, and for Tranſitory- 
Actions, he was told he muſt trot up to the 
King s-Courts, The 28 was antiently 

red- Court; it was hol- 
den that no Man could compell another to the 
County -Court, unleſs he had thrice complain d in 
the Court of the Hundred. It belonged to the 
Sheriff to hold Plea in his Court upon a Mrit of 
Right concerning Freehold, in Caſes where the 
Lord of the Mannor, wherein the Land lay, had 
not done Juſtice, &c. Now all theſe Courts in 
the County labour under the ſame defects with 
the Court-Baron, and are grown obſolete, 
old and ill favour d, and of little or no uſe or 
Reputation. To the Courts of Weſtminſter-Hall 
he cannot go for Juſtice, for by the Statute of 


. Glouceſter, 6, Edw. 1. None ſhall have #rits of 


Treſpaſ 


"of Edelind, clue d.. 

Treſpaſs before Juſtices, unlefs the Goods be 
worth 40 s. Beſides, if he could, tis chargeable; 
tis dilatory ; yet ſuppoſe he could go to Mes- 
minſter, and fetch an Iſſue down, perhaps the 
Poor Man may be miſtaken in his reckoning, or 
he may have been ill adviſed; the Jury may be 
perſwaded to believe, that the Damages do not 
amount to the value of 40 s. then he ſhall re- 
cover no more Coſts than Damages, and ſo he is 
puniſh'd for a juſt complaint. This by the by is 
another Argument againſt thoſe Superiour 
Courts intermedling in ſmall matters of Action; 
but nevertheleſs the Man ought certainly to 
have Juſtice, and full ſatisfaction, from one 
hand or another, that he may not be put to re- 
quire it himſelf, and carve out his own Re- 
venge. 

Why then may not That Court which is to 
preſerve Peace, be enabled to do Fuſtice in all 
theſe ſmall matters, which ate the cauſes of Con- 
tention? Why may not a Court of Fu#ices in 
Seſſions be authoriz d to determine ſuch demands 
in default of Holding a Court-Baron, or other 
Inferiour Court, as well as to appoint a Con- 
Hable, per 14. Car. 2. cap. 12. in default of a 
Leet, when he hath ſerv'd his Year, and no 
Court-Leet holden within that time? Oh! bur 
this is Foreign, and not to the purpoſe : there 
muſt be a Fury, Ce. in the firſt caſe ; and pray 
why not a Jury? why may not Fuſtices of Peace 
be intruſted with *** in the Tryal of Debt 
or Damages to 40 5s. value, as well as with a 
Fury for the Tryal of a Man's Life, or upon a 
Penal Statute ? to give directions touching fal! 
Damages, as well as to aſſeſs a Fine upon ano- 
ther Conviction ? = 

| T7 LY 


The Conſtitution and Laws 


It we ſhould. look back again once more, or 


a little farther into the Antient Juriſdiction of a 


Court-Baron, what Actions were ſued therein by 
Plaint, &c. that Debt and Treſpaſs ſhall be 


ſued in Court-Baron, Brit. p. 61. c. 28. Detinue of 


Goods may be ſued in Court-Baron; a Writ of 
Right-Patent ought to be ſued in the Lord's 
Court, and not other-where, without the Li- 


cenſe of the Lord, Teſtimony of the King by 


Letter, or otherwiſe, that He hath given Li- 
cenſe, and then he ſhall have his Writ, becauſe 
the Lord hath remitted his Court in the Common- 
Bench. Nat. Br. p. 15. Copy-holders ſhall not 
be impleaded by the King's Writ, but ſhall be 


 impleaded in the Court of their Lord by Plaint 


in Nature of what Writ he will. Lit. fol. 16. 
Debt upon a Bill Obligatory under 40 s. lyeth 
in a Court-Baron. Kitch. 149. There was a juſt 
Objection againſt the enlarging the Juriſdiction 
of a Court-Baron ; it was not within the Statute 
of Weſtminſter 24. (which doth not hold as to the 
Sheriff Court, tor that the Sheriff was to enquire 
by Twelve Men) Preſentment ot Articles there 
might be by leſs than Twelve: One may hold 
a Court-Baron, tho there be but Two Suitors, and 
it was hard that where the Tryal of Law was 
by Twelve on Iſſue, joyn'd between Par- 
ties, there ſhould not be Twelve Tenants of 


every Jury, to take from the Subject the Tryal 


which the Law gave them; this Method might 
de inconvenient through Partiality , where 
there were not Twelve to Try an Iſſue; here they 
ſeem'd to fail of juſt power to miniſter Law, and 
do Juſtice. Hence a Copy-holder might ſue by Bill 
in Chancery, where there are not Twelve Ho- 
magers Within the Mannor,or in Action of Treſ- 
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paſs at the Common-Law ; where, for this Rea- 
jon, the Law was ſaid to be more truly admini- 
ſtred than in a Court-Baron. For ſuch Reaſons 
alone,'tis true,thoſe Courts were not to be much 
tavour'd, but rather to be confin'd within their 
proper Bounds ; and upon this Ground alſo the 
King's Courts grew upon them, and tollow'd 
them with their Prohibitions, &c. and at length 
over-ran them. And farther, for that theſe Courr- 
Barons were beſides very much given to the Try- 
als by waging of Law, which then became too 
frequent, and a practice juſtly to be ſuſpeted. 

But there are no Objections againſt an open 
Tryal in the face of a full County by a fair 
Jury Empannell'd before Gentlemen of the 
Neighbourhood alſo, yet coming from- ſeveral 
places, and therefore not likely to concur in 
any Partiality ; and this might anſwer all the 
Ends of the other Courts of Antient Juriſdi- 
ction. | 

And here, whileſt I am upon Furies, I can 
ſcarce paſs by the Tryals by Furors,without ſome 
Remark ; nor can forbear to ſay, en paſſant, that 
it is a Form far from being the Glory of our 
Conſtitution, as managed at this preſent : Sir 
H. Spelman tells us, Singulæ autem que de Fure 
agunt, ſuas habent Furatas, etiam infumæ Curiæ, &c. 
Er unæ quæque enim lis habet ſuam Furatam e Vici- 
nato rei litigatæ conſcript quæ auditis utriuſque liti- 
gantium teſtibus & probationibus Lictori ſeu Ballivo 
Committitur cuftodiend', & c. Tudicaria Furata ſem- 
per con at ex Duodecim virale 8 in Aſſiſarum 
Turatis Obſervand Statuit Rex Hen. 2. qui ex du- 
plicato interdum Numero ut ubi Grandior Furat 
ad arguend minorem falſi Sacramenti, conſcribitur. 
Duodecim virate autem iftud Tudicium altioris eft 


\ i Originis 


2. 29955 


-. e . — — 


The Conſtitution and Laws 


'” Originis & ab 75% Anglo-Saxonibus, wt & LL. 


Regis Ethelredi in frequenti Senatu apnd Venatin- 
gum Editis, cap. 4. refert Lambardus, is ſinguli- 
Inquit, Centuriis Comitia ſunto atque liberæ Condition- 
is viri Duodecem, ætate Superiores una cum Pr epoſito 
Sacra tenentes Furento ſe a Deo verum innocentem 
baud damnaturos ſontemve abſoluturbs. Vid. Fæd. Atur. 
c. 1 3. Simile in Senataus-conſulto de Monticolis Walliz, 
ſub evo ejuſdem Ethel redi, c. 3. ap. Lamb. p. 95. de pig- 
nore ablato 12. Lahmen ycylon ihre cæcean pe- 
alan 1 ÆEnglan. VI. Xnglirce. J VI. yylirce 5, 
1. e. Viri duodeni jure conſulti {ſeu legalis) Anglis 9 
Wallis jus dicunto, ſcil.Angli ſex & Walli totidem : 
Hodie medietatem Linguæ nos vocamus. Et duodecem 
Viros de ſingulis Comitatibus conſcripſit Rex Guliel- 
mus primus, Ann. Regni ſui. 4. ad LL. Angliz colli- 
gendas. LL. Ed. Conf.cap.1. Krantius de Bello Ditb- 
marſ. Lib. de Cimbris, Si quis are Fudicio non 
vellet ad 12. Con ſtitutos ſeve Fudices ſive Arbitros 
provocare licebat. pag. 432. Rarum nihilominus fuit 
duodecem virale examen ſub illis ſeculis & quod in- 
ter mulios aliorum decades (ne dicam Centurias) haud 
ſemel reperies, rarum uſque ætatem Hen. 2. duode- 
cem viratum tamen jam tum adultum non inficio, 


nec ad Normannos tranſmigraſſe, ſi reffe Author 


Normannicus in 7: ane Normanniz ad initi- 
um veteris ejuſdem Cuſtumarii : Ait enim Sanctum 
Edovardum Confeſſorem cum diu fuiſſet in Nor- 


mannia enutritzs, Leges Normannis dediſſe Angli- 


æque & Normanniæ feciſſe Conſuetudines. Citans 
etiam locum & Ca, 1. de Appella, ubi mentio fi 
de Conſuetudine Angliæ ad probandum aliquid per 
Credentiam 12. Hominum vicinorum, ait eandem Con- 
ſuetudinem vigere in Normannica & ſemetipſum de 
hx dixiſſe in Gloſo- Conſuetud. Cenomanniæ. Pro- 


fert & ad iſta ſuos teſtes : Morem igitur ſeve d Nor. 


mannia 


of England, Conſider d. 


mannii Auctum, ſive apud Anglos jam tum repert. LY 
cito eſt amplexus Guilielmus Conqueſtor : Sic &.. . 


nim in progmio Confirmations legum Divi Edvardi, 
quam ipſe fecit Anno Regni ſui to. Elect; igitur d 
fmgulis totins patriæ Comitatibus viri duodecem jure 
jurando coram Rege primum confirmaverunt ut quoad 
poſſent recto tramite incedentes, nec ad dextram nec ad 
ſmiſtram divertentes legum ſuarum & Confuetudinum 
ſancita patefacerent : Nihil pratermittentes, nihil ad- 


dentes, nil pravaricando mutantes, Furamenti for- 


mula non ab hodierna diſſona. Danda itaq; Polydo- 
ro venia, duodecem virorimq; Fudicium (quod ter- 
ribile nuncupat) 4 Guilielmo Conqueſtore illatum 
aſſerenti : Antea enim Fatis videtur dilituiſſe, poſteaq; 
baud inſigniter floruiſſe, donec ad Duelli caſum (in- 
quit Glanvilla ſed reins impietatem) declinandum 
ab Hen. 2. induceretur. Here we have the Ac- 
count of Furyes, ſuch as it is; but I know not 
whether their Birth be very reputable ; for the 
Normans and Engliſh were not then the moſt po- 
lite Nations under the Sun. However, I am 
not againſt the Inſtitution, but only for reform- 
ing, and rectifying it; Whatever it was, it 
ſeems to beſunk in Credit,and not of muchim- 
portance andvalue in Uſe now: And fo in truth 
is our Conſtitution in general depraved and vi- 


tiated by the ſuffering it to fall into profane 


Hands ; that is, upon Perſons and Capacities 
roo mean and ordinary, even contemptible. 
It is obſerved generally, that England in thoſe 
early times was much given to Superſtition, 
and I'm afraid this thing of Furyes looks like a 
Rag of Popiſh Garb : Duodenus Numerus valde a- 
75 Exteros frequens erat in poſtulatorum Examinibus, 

eo Papa. 12 Epiſcopos in 1 habuit fort? 
ad Exempl, Chriſti & 1 cem Apoſtol. 1 
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Ef ys Lg it Sacrament ohms fu de lite ſua vel duo Campiones 
| 1 4 . f | a 


hoc pug mut, & c. Frequens bic modus in anti- 
Jus ligibus ſed cum ipſi Furatores alias, Con- juratores 
| Sacramentales 4 Reo proferebantur ad ſuiipſins Fu- 
rament conjurand æquius viſum eft noſtratibus, Ut 
vitand perjurii gratid Neutra pars Litigantium Fura- 
ret, at ut 12 Vicini æqualiter aVicecomite nominati, 
ſi ”, rem decernerent Sacramento juxta allegata & 
ata. 
7 To conclude with thoſe inferiour Country- 
Courts; A Plaint of Treſpaſs brought in a Court- 
Baron, whether Mannor, Hundred, or County- 
Court, ſhall not proceed, it the Free-hold come 
in Queſtion ; But a Suit by Writ in the County- 
Court may : I ſhall not trouble or amuſe the 
Reader with any more of theſe Niceties or In- 


g * 7] * 


but only refer my ſelf to his Judgment, ſuppo- 
ling ſuch a Court of Fuſtices eſtabliſh d, and ſup- 
poſing. the Judges there could perſwade the 
Conſtables by fair Means, or compell them by 
Correction, to help them, or the Sheriſt, with a 
Juſt Book of good Free- holders. What ſhould hun- 
der them from being capable of ſupplying thoſe 
Defects (not to invade any other Right of Ju- 
riſdiction belonging either to King or Subject) 
and to repair the Decays and Failures of thoſe 
Courts-Baron, Hundred or County, and to deter- 
mine ſuch Matters which were properly deter- 
minable heretofore in any, or either of thoſe 
Courts? And what Reaſon can be oppoſed, 
why every County ſhould not have a Judica- 
ture of Cauſes ariting within the Body of the 
County, in the ſame Nature and Manner at 
leaſt, as Corporations have, as well as every 

| paultry 


tricacies of Caſes in one Court-Baron, or t'other ; 


5 {ot ad, Co G | d, . * >, 
paultry Town- Corpbrate 25 And 


e A may inc N 
the One be reſtored in Title, or intitled de N 1 
by Act of Parliament, as well as the Other b7 
Charter? Nr . | 
Let's examine the particular Objections a- 
gainſt ſuch a Court, and then I ſhall offer ſome 
general Reaſons for it. It is ſaid, the Dignity 
of Pleading will never be kept up, and Barba- 
riſm will be introduced, &c. Further it may be 
pretended, it cannot be capable of Directing or 
Underſtanding, what ought to be pleaded pe- 
cially, and when the General Iſue ſufficeth, and 
what Matters may be given in Evidence, what 
not: Nor how to direct a Jury in ſuch Caſes, 
or where to find the matter ſpecially, or where 
to give a General Verdict. There may be a NH. 
wal, and a venire facias de Novo Neceſlary ; 
there may be cauſe of Demurrer, and ſuch Court 
will be too weak tor Reſolutions in matters of 
Law ; And beſides Councel below may not be 
competent to argue Demurrers, or to inform, 
and ſet the Court right for Judgment in fuch 
critical Proceedings. And fo at laſt all thoſe 
Cauſes will come into the Superiour-Courts a- 
gain by Writ of Error, &c. All this may have 
lomewhat of Truth in it. It may be fo, or it 
ay be otherwiſe ; 'twill be as the Court is 
form d in Eſtabliſhment. Yet this is more 
an Objection of Art, than natural Truth ; It 
ay be prevented with Care, and in the mean 
me in ordinary antient Argument looks much 
ke begging the Queftion : For which Rea- 
on let's beg their Favour to look into theſe 
lyſteries , and to ſearch their Arcana, &c. 
hether theſe high finiſh'd Strokes be neceſ- 
ay Or not. ö 
| | Sup- 
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The Conftitution and Laws 


Suppoſe, for Example, in the firſt Place, an 
Action of Aſſault and Battery brought. It is a 
general Rule, where the Defendant pleads the 
General Iſue, and ſhews in Evidence, that the 
Plaintiff hath no ſuch Cauſe of Action as is 
brought, nor no cauſe of Action : This may 
be taken Advantage of, and is good Evidence 
upon a General Iſue pleaded. But it the Defendant 
upon General Iſue gives in Evidence any Thing 
wherein he acknowledgeth that he did the 
wrong, and Juftifies it, and gives matter which 
goes to diſcharge him of the Act by Fuſtificati- 
on ; It is ſaid this Evidence is not good, but he 
ought to have pleaded it. Suppoſe Treſpaſs J. 
& Armis ſhould lye in the Court of Fuſtices of 
Peace, which is a Court of Record already, tho 
it did not lye in the County-Court, becauſe no Court 
of Record; and an Action brought there, the 


General Iſſue or Pha, to this Action, is non Cul, 


but there are ſeveral other Pleas in Fuſtificatim 
of a Man's ſelf, as when tis done in Defence ot 
ones.Perſon or Goods. Alſo a Man may ju- 


ſtiſie in defence of his Wife, Father, Mo- 


ther, or Maſter. Parents may juſtifie cor- 
recting their Children, Maſters their Servants; 
theſe and ſuch like, they ſay, ought to be plead- 
ed, and Advantage cannot be taken of them on 
the General Iſue. Aſſault De ſon Tort Demeſn, 
Molliter Manus impoſuit, &c. Now taking this 
one way or t'other, where is the mighty difh- 


{ think J have ſet down'all the ſpecial Dae 
ons in this Caſe, and they may be pleaded ac- 
cording to the Circumſtance of Fact, but ii 
they ſhould not, where is the Miſchief? Per- 
haps in ſtrict propriety of Speech can't ſo at 

perly 
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rly ſay I am not guilty of the Act of Beating, 
han [ uftific it, 2 is a Confeſſion ; ve” 
fore this may ſeem unelegant, or repugnant and 
obſurd in Terms; but in propriety of Reaſon 
(which ought to be Law-Underſtanding) or 
Inference, it will come to much the ſame 
thing. For I am not properly Guilty in Law, 
if the Law abſolve me upon my ſpecial Fuſtifica- 
tion: ſo that it amounts to no more than this, 
Iam Dn; but yet I am Innocent ; which 
is the worſe Repugnancy of the two in fence 
and elegant Expreſſion? The Law ſays, I may 
juſtifie a Battery, but I can't excuſe it, as to 
ſay I did it per Infortunium, or contra Voluntatem, 
or Caſualiter, & c. Tam not ſatisfied with this 
Diſtinction, when I am doing a lawful Action. 
I am excusd upon an Indiftment (tho tis ſaid 
not in an Action) in moſt Caſes on this ſide 
of Death, and the Law is pretty favourable e- 
ven in that Caſe, and allows me to give in E- 
vidence my own Defence, upon non Culp. in an 
lndictment. Why r I not with as good Pro- 
priety of Speech modeſtly excuſe my ſelf in it, 
as well as confidently juſtifie my ſelf? As it I 
kill a High-way Man or Burglarer, I did the 
Fact, but J am juſtified, I am excus d by Law; 
or, which is all one, I have a pardon of Courſe, 
I am innocent in the Conſideration of Law; 
Ergo non Culpabilis. And one ſtep farther, pray 
why may I not be admitted to plead the General 
Iſue in all Caſes to an Action, where only the 
Subject is Plaintiff, as well as to an Indiftment, 
where the King is Party and proſecutes? It I am 
in the Wrong, I ſtand corrected. All Actions 
are either touching Body , Goods, Houſe or 
Land. Action upon the Caſe of — * 
| 00ds, 
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Goods, and converting them to the uſe of the 
Defendant; Not Guilty, and Evidence that they 
were not the Goods of the Plaintiff, is good ; 
otherwiſe it is in Treſpaſs. The Reaſon, or there 
is none, is of that Difference, in „ 4h of the 
Poſſeſſion, tor he that hath the Poſſeſſion, hath 
Right againſt all Men but the true Owner; o- 
therwiſe in the firſt Caſe, for the Plaintiff hath 
no cauſe of Action. Waſte , no waſte made, 
and Evidence that the Houſe was burnt by the 
King's Enemies, or by Lightning, or was rui- 
nous at the time of the Leaſe, and good : and 
ſo every thing that is no waſte; For this proves 
that the Plaintiff had-no cauſe of Action, which 
is a good general Rule in ſuch like Cates. And 
ſo upon the General Iſue, a good Rule where 
the Defendant by Evidence intitles himſelf in 
Intereſt and Property: Treſpaſs of Goſs- Hawk: 
taken, Not Guilty, and Evidence that he had a 


Leaſe of a Wood for Years, where he took 


them; good, for 'tis a Title. Account of Re- 
ceipt by the Hands of F. S. the Defendant pleads, 
he 'was never his Receiver, and Evidence that 
7. S. gave it him; good. Action upon the 
Caſe ot finding Goods, and converting, &. 
Defendant pleads Not Guilty; and Evidence, that 
they were pawn'd to him for 20 J. good. Treſ- 
paſs of Goods taken; Not Guilty; Evidence that 
he received them, and that they were deliver'd 
to him in Execution; good. Let's ſee where 
the Force of the contrary Rule lies in Reaſon. 
Treſpaſs; not Guilty; and Evidence that the Pro- 
erty was to F. S. and that he, as Servant, and 

by his Command, took them ; not good, tor 
he acknowledgeth by the Evidence , that 
he made the Treſpaſs, and juſtifies that ; 
where 
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where is the difference? It lies only in No- 
tion, and in artificial Form, not in ſub- 
ſtance. He is not guilty in Law, tho' he may 
be ſaid to be Guilty in Fact, that is, in Words. 
He doth confeſs the taking, but he avoids and 
denies the Tort ; a Man cannot juſtifie without 
confefling, at leaſt by Implication ; and if he 
doth not confeſs, the Law juſtifies him on the 
particular Fact: Which ought to take place, the 
A& of the Party, or the AR, z. e. Conſtruction 
of Law? Doth it conſiſt with the Dignity or 
Integrity of the Law to take Advantage of the 
Folly or Slips of an ignorant, or ill adviſed 
Man, when the Truth and Senſe of the 
Law ſays, Juſtice is on his Side, and de- 
clares at the ſame time he is innocent ? 
The Man is honeſt, but he is not wiſe, and 
therefore the Law ſhall puniſh him. The Law- 
yer ſurely ſhould be puniſh'd, it either, and 
not the Clyent. For this might be a paſſible 

Rule, if he who drew the Plea, or enter'd the 

General Iſue, was to pay Coffs and Damages ; 
But otherwiſe 'tis hard upon the poor Defen- 

ant. If he doth confeſs, he is not Guilty; It 

e doth not confeſs, He is not Guilty, If he do 
plead, Not Guilty, he is Guilty; that is to ſay, 
uilty in Deed, not Guilty in Reality. All che 
ther Caſes of this Nature ſtand upon the ſame 
oot of Reaſoning, therefore I ſhall Inſtance 
only in one or two more. Vaſt, No Walt 
nade is pleaded, and Evidence, that the Plaintiff 
to him the Houſe and Land by Deed, and 
ranted to him by the ſaid Deed, that he might 
ut Trees to repair the Houle ; this is not good 
Evidence. Why not? For upon the whole 
atter, he is no more Guilty of Waſt in y 4 
Cale, 
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Caſe; than in thoſe before. In the former 
Caſes, the Defendant was excuſed by. the Ag 
of God, the common Calamity of publick Vio- 
lence, Cc. In this, by the Act of the Party, 
by a Covenant from him to take Timber to re. 
pair the Premiſes. Teal Plea, Not Guilty , 
and Evidence, That he had a Cloſe adjoining, 
that the Plaintiff ought to incloſe, and by rea- 
ſon of his not incloſing it, his Beaſts enter. 
ed ; and not good, for it is contrary to, Not 
Guilty, and is a Juſtification. Is not this trifling? 
Call it what you will, Juſtification or Excuſe, 
ſtill by Law the Defendant is not Guilty, In 
Debt; Plea, he oweth him Nothing; and Evi- 
dence, That the Plaintiff hath Releaſed him, 
Not Good. Debt upon Arrearages of Account; 
Plea, he oweth Nothing in manner and form; 
and gives in Evidence, No ſuch Account, and 
yet this is adjudged good. Where is any 
difference? Or to what purpoſe is it? Let any 
Man compare theſe Cafes, and twenty more 
of the ſame ſort in the Books together. He 
may find Diſtinctions of Art which ſavour of 
the Pedagogue, but they do not look like man- 
ly Reaſon. Tis ſaid, tis not Fine, but tis as 
Rational, Subſtantial, and Intelligible for the 
Information of Juftice and Honeſty. The 
word Fine, Fin and Fineſſe, are French Origigals, 
of no yery upright Signification, and are not 
proper or applicable to a plain fincere Eregiiſb 
Meaning. 


For my part I declare frankly, I can't ſee 
any Hurt, if all theſe Niceties of Difference 
were let looſe ; nor apprehend any ill Conſe- 

quence 
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qaence if an Act of Parliament ſhould be made, 
to avoid Prolix and Ambiguous Pleading, where- 
by the Subject is enſnared, to give liberty to 
plead the General Ile in all Actions Perſonal, 
and make it ſufficient to give the Special Mat- 
er in Evidence, as it is in many Caſes. Why 
not this, and only Summons and Declaration, 
vivd voce, as well as the Leſſor of the Plaimiff 
in Ejectment, to ſet forth his Title and Caſe up- 
on a Brief? A Judge moderately read in Law, 
would be able to diſcern the Subſtance of the 


Tale, and to ſupply theſe Defects well enough 


in a ſpecial Direction to a Jury of good Un- 
derſtanding, upon the Nature and Circumſtan- 
ces of the Defence. If there ought to be any 
ſpecial Caſes excepted in ſuch Act, and it be 
neceſſary, I am ſatisfied, upon the appearance 
of its Singularity. Bur I proteſt, I can foreſee 
none ſuch at preſent, and I have conſider d the 
Matter pretty far, and as nicely and pertinent- 
ly as I was able. 


It would be endleſs to perſue theſe curious 
Tracks, and follow all the Points through thoſe 
myſterious Mazes of Special Pleadings, &c. 1 
ſhould tire, and loſe my Reader, as tis faid by 
way of Jeſt, That many a young Gentleman- 
Student, hath loft his Way in Akon-Woods ; 
which Caſe, in Sir Edward Coke's firſt Reports, 
takes up above 27 Pages in Folio, from p. 26. b. 
iO p. 54. attended with all its formal Trum- 
pery ; and in Sir Tho. Ireland's Abridgment of it, 
ſtript of all its Robes and Garniture, is but 9 
Lines, and that may be yet abridg'd; and is as 
Plain as the Noſe in one's Face, or rather, 2 

uſe 
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|; uſe Sir Edward Coke's Metaphor, As clear as the 


Sun at Noon-day.' 71 
Let Kings and Princes, the Great and the 


Rich, attend theſe Special Pleadings, Special 
- Contintdncer, and Special Arguments upon In. 


formations of Intruſion, Writs of Right, Forme- 
dons, and all thoſe Noble real Actions with hard 


Names, as far as they pleaſe, if they have a 


Stomach to them in God's Name, and enjoy 
their Fancies in expenſive, ſtately Determina- 
tions of the Sages be Lau on the Bench. But 
let the Ordinary Subject f Controverſie be 
made as plain, familiar, obvious and eaſie, as can 
be, and as little involv d in Ceremony, or artificial 
Sentences and Periods, which involve Doubt, 
and only puzzle a Cauſe at laſt, turning it to 
a Controverſie of Words inſtead of Right. 


What matters it how a Man tells his Story, or 


delivers his Complaint, or demands a Right; 


provided, he can explain his Meaning, ſuſſici- 


ent to make a Judge apprehend the true ſtate of 
his Caſe ? And why ſhould we ſtick to ſuch 
nice and critical Forms, which confound the 


deepeſt Underſtandings, and have ſo long thus 


divided the higheſt Courts of Judgment? where- 


as without ſuch Curioſities a moderate Capa- 


city would ſoon diſcover the Merits of a Cauſe, 
and be able to comprehend it, and find out the 
plain Iſſue, enough thereby to direct a Jury 
touching the Fact in difference, and to give it 
a ſpeedy, cheap, and juſt Deciſion. Pardon 
me, ye Reverend Sages of the Law, Doth not 
the Barbarouſneſs lie on the other Side? Tis 
the Art and Trick of Pleadings only which is 
truly Barbarout, in the cruel Senſe and Etymo- 
logy of the Word. | 
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It may perhaps be farther objected: You pro- 


poſe a thing extravagant and abſurd, to erect a 


Court of Civil and Criminal Juriſdictian in the 
ſame Perſons, in the ſame Court. Why not? 
Is not the Court of King's-3.b the ſame ? 
Whecher it was originally to be ſuch, and to in- 
termeddle with Civil Cauſes, or not, I ſhall not 
diſpute ; it doth at prefent exerciſe that double 
Judicature :. Pratton ſays, Habet Rex pluries Curias 
in quivus diverſæ Actiunes terminantur, &c. From 
hence Sir Edward Coke concludes, That the 
King hath committed and diſtributed all his 
whole Power ot Judicature to ſeveral Courts of 
Juſtice: He irfers farther, That the Laws Eccle- 


ſaſtical and Temporal were, and yet are, ad- 


miniſter d, adjudged and executed by ſundry 
Judges, which explainsit. What doth he mean 
by this? Would he have it that theſe Courts 
exerciſe all Juriſdiction conjunctly or promiſcu- 
ouſly? This is repugnant and impertinent; and 
the King*s-Bench may at that rate as well allume 
a Spiritual Power of Juriſdiction as Civil: If it 
be to be taken diviſim, diltributively or diſtinct- 
ly, as to Civil and Criminal Authority, then 
every Court ought to keep within its own 
Bounds ; they ought not to interfere one with 
another; here the Practice is againſt him, and 
the Inference muſt be, that there is an Uſur- 
pation of Authority ſomewhere: "Tis manifeſt 
this Court of King's-Bench was originally and 
principally intended for all Pleas of the Crown, 
as Treaſons, Felonics, and other Crown-mat- 
ters, which Sir Edward Coke lays, ex congruo, are 
properly call'd propria Cauſd Regis; and, no doubt, 
when other Courts were very faulty, or were deri- 
ted from it; it was regularly, and by way of Pre- 


eminence to examine Errors of other Judges and Ju- 
X ftices 
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ſtices in their Courts, and to controul their pro- 
— And, ſays he, in Pleas real, perſonal and 
mixt, (except the Excbequer) and other Errors 
and Miſdemeanours Extrajudicial, tending to the 
Breach of the Peace, or Oppretfion of the Sub- 
ject, or raiſing of Faction, Controverſy, Debate, 
and other manner of Miſgovernment, Ge. 
He ſays farther, This Court may hold Plea by 
Writ out of Chancery of all Treſpaſſes done Vi & 
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Armis, of Replevins, of Quare Impedit, &c. And 


fifthly, as he ſays, hath power to hold Pla by 
Bill for Debt, Detinue, Covenant, Promiſe, and 
all other perſonal Actions, Ejectione Firme , 
againſt any that is in Cuſtodia Mareſchalli, or any 
5. of the Court, &c. And the reaſon 
1% Tor that if they ſhould be ſued in any 
other Court, they ſhould have the Privi- 
lege of this Court; and leſt there ſhould be a 
Failure of Juſtice, they ſhall be impleaded here 
by Bill, tho' theſe Actions be Common-Pleas, yet 
are not reſtrained by Magna Charta. But obſerve 
the chief Reaſon which he ſeems to rely on, 
is Neceſſity, and for that the Court of Commur- 
Pleas is not able to diſpatch all the Subjects 
Cauſes, if the ſaid Actions ſhould be confin d 
to that Court; And with this prepofterous 
flouriſh concludes ; yet doth ingeniouſly confels, 
That this Court of King*s- Bench ſhould not inter- 
poſe, but only in Caſes of Neceſſiry; and Complains 
himſelf (qu. Whether then Chief Juſtice of the 
Ring, Bencb, or Common-Pleas) That in former 
Times ſome ill diſpoſed-Clerks , becauſe they 
could have no Original Writ out of Chancery for 
Debr, returnable into this Court , they would 
Sue out an Original Action of Treſpaſs (a meet 
feign d Action) returnable into this Court, and 


ſo proceed to Exigent: (Where, in truth, the 
| cauſe 
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Cauſe of Action was Debt) And when the De- 
fendant appear d, &c. all the former proceedings 
were wav'd, and a Bill filed for Debt: This 
was an unjuſt practice, in derogation of the 
Dignity and Honour of this Court, and wor- 
thy of ſevere Puniſhment, according to the Sta- 
tute of Weſtminſter, when it is found out. Here 
we ſee how Griſt was brought to the Mill ano- 
ther way; they were not contented to encroach 
upon inferior Juriſdictions, but ſharp'd upon one 
another : but this was a ſign there was not too 
much buſineſs in the Kmgs-Bench, whatever there 
was in the Common-Pleas. This Practice, I be- 
lieve, is almoſt found out, but I know not when 
it will be puniſh'd: Be it how it will, I ſhall 
not at preſent oppoſe this practice, neither 
ought the Kings-Bench to oppoſe any other Court, 
more peculiarly perhaps proper to Pleas of the 
Crown, being authorized legally to exerciſe a 
double Cognizance to hold a Civil and Mixt 
Juriſdiction, or Pleas in Treſpaſs , Debt or 
other perſonal Actions of Property. But 
what do they ſay to the Courts of Juſtices of 


Aſſize and Niſi priu, whoſe Judges are alſo Com- 
miſſion'd in the Gaok delivery ? At the Common 


Law, Aſſixes were not taken but either in Bank, 
or before Juſtices in Eyre; and this was a great. 
delay to the Plaintiff, and a great Moleſtacion 
and Vexation of the Recognitors of the Aſſize; 
For Remedy whereof, it was enacted by Magna 
Charta, Quad Recognitiones de nova diſſeiſina & de 
morte Anteceſſoris, non capiantur niſi in ſuis propriis 
commitalibus, & hoc modo nos ſi extra Reg num fuere 
Cap. Inſtitiarii noſtri, mittent Fuſtitiarius noſtros & 
unumquamque Commitatum ſemel in Anno, qu, &. 
Capeant Commitatibus illi Ai at dias, Fro n which 
Sir Edward Coke infers thre Concluſions ; Firſt, 
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Bench or Common- Bench, unleſs the Diſſeiſin be 
done in that County where the Benches ſit re- 
ſpeRively ; or if both Benches fit in one Coun- 
ty, chen the Plaintiff hath Election to make it 
returnable in which Bench he will. Secondly, 
That the Juſtices of both Benches in that Caſe 
have Juriſdiction Originally and - Ordinarily 
without any Patent. Thirdly, That upon the 
ſaid AR of Magna Charta, Letters Patents to 
Juſtices of Ae, were fram'd for the taking of 
Aſſes in the proper Counties. But, ſays he, 
divers Achs of Parliament have given Juſtices of 
Ale Authority in many other Caſes, as to de- 
liver Gels, to hear and determine of Conſpira- 
tors, falſe Informers, &. of falſe making of 
Leather, of amending High-Ways, of unlaw- 
ful taking of Fiſh, of Forgery, of falſe Deeds, 
againſt Deceics in Linnen Cloth, Perjury, 
Uſury, to give Judgment in A{ize of Darrein 
PFreſentment! and Quare Impedit, and many other 
things. Hence it appears, that they have a 
niet Juriſdiction, which is all that I propoſe for 
Juſtices of Peace to be impower'd by Act of Parlia- 
ment: And why not the latter in Civil Cauſes, 
as well as the former in Criminal, or vice vers? 
Theſe Juſtices were inſtituted for two Cauſes: 
Firlt, Propter intollerabilem jacturam Turatcrum, 
& in Emoneratione Furatorum. Secondly, Ad 
celerem Juſtitiam in ea parte exhibendam. And 
for the ſame Reaſons, I conceive, ſome farthe 
Act of that Nature ought to be yet farther made 
at this time, to give Power to Fuſtices of Peace, 
or to fame other Court, (if a fitter could be 
found out ; ) Ad Inquifi: iones & Furat, in placith 


' . . . 
capie nd. quæ magnæ non ſunt Examinationis, quod 


Caprartur in Patri propter mtelerabilem Fact uram 


/ aupcrum 
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Pauperum. But farther, the Court of Juſt itiarii 
Frinerantes is expreſly to the purpoſe, with this 
Difference only of FJuſtitiarii L inerantes, and 
Fuſtitiarii Reſidentes, which is nothing to the 
Nature or Uſe of the Juriſdiction. They had 
uriſdiction of all Pleas of the Crown, and of 
all Actions Real, Perſenal and Mixt, &c. That 
Juriſdiction is vaniſhed ; And all that I ſay, is, 
That ſome other Court ought now to be 
erected and eſtabliſh'd to take their place, with 
what Limitations it fhall be adjudged con- 
yenient. 

The general Reaſons for eſtabliſhing a Con- 
ſtant Relidentiary- Court of Judges, or Juſtices 
in the Country may be: Firit, a Judge or Judges, 
who always refide in the County, will be more 
cautious of their Behaviour, becauſe they give 
judgment in the Face of their Country, and it 
may fly in their faces, if falſe, it corrupt, par- 
tial, or unjuſt : They will take care not to ſuffer 
themſelves to be expos'd to Diſgrace or Cen- 
ſure, Secondly , Attorneys muſt and will be 
more careful to behave themſelves Honeſtly and 
Uprightly, where they ſhall be ſubjeRed to Re- 
proof, Reproach and Correction, upon every 
Slip, Misbehaviour, Fault, or Offence. Thirdly, 
Informers will be eafily diſtinguiſh d, becauſe 
they will be well known at Home, Cc. 

I have, I doubr, tired my Reader; and am 
my ſelf, tired with this perſuit: I have ſhot my 
Bolt; and have deliver'd my ſelf of ſome incum- 
bring Thoughts and Fancies, that uſed to hang 
upon me, that I might be at eaſe and get rid 
ot them, ſo that they might trouble me no 
more: To whar Effect, I know not, and as to my 
own Reſpect, am not much Sollicitous: Let it 
be only {2id, he hath diſcharged himſelf with 
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Integrity and a good Conſcience, if not with a | 


good Underſtanding. Let his Errors; Let bis 


Defects be expos d, with all my heart; Let 


thoſe who value themſelves upon being Au- 
thors, and have Reputation to loſe that way, 

nder on vain. Applauſe, it matters not me. 

ut yet as to the Publick, I wiſh ſome other 
perſon of better Abilities may advance ſome 
Thoughts of mine with better Succeſs : Never. 
theleſs, I believe after all, The World will 
go as it will, and we ſhall rub on at the old Rate 
ſtill, as long as we can; and for my own part, 
I am as indifferent how the World goes, as 
any man breathing in it: On the other hand, 
one cannot be ſo inſenſible and unconcern d, as 
not to be affected, with ſome Zeal and Paſſion, 
in the Obſervation of the ways of Management 
and Proceedings in our Country. It will raiſe a 
Man's Smiles, or provoke his Indignation, to 
ſee the Apprehenſions of Dangers we pretend to 
have from domeſtick Diſorders ; of Dangers 
and Fears of Foreign Deſigns; and yet not one 
ſtep made to remedy, oc prevent the one or 


_t'other : To have Us ſet up for Reformation of 


Manners ; and yet all Laws let looſe, which were 
made to reltrain Vice and Immorality. In ſhort, 
to ſee all the Laws, freſh and ſtale, of Publick 
Convenience and Utility, trampled under Feet, 
A Juſtice of Peace can't ſuppreſs as much as 
the 1oth Ale. bouſe in his own Town if he would; 
but other Juſtices ſhall ſet him up with a Licenſe, 
againſt all Qualifications of Law and good 
Breeding in one or other : The Authority of 
the Court-Juriſdition, can't ſo much as ſubdue 
the female Diſorders of Mass, at a Play-hou't, 
tho' it be confeſs'd at the ſame time to have 


been the Occaſion of Murthers and all oy 
Sins; 


— — fn f 


: 
« 5 


at 
. 


— 
— — — 


{ 79 * 
* N 1 
B+ J 


e 
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Cabal it in the Court of Requeſts and all over 


more human Prudence exerted for our Defence, 
or more Religious Duties for his Protection, 
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Age 23. Line 24. r. Altercation. p. 25. I. 21. r. ander- 
ſtanding p. 25. 1.29. r. Rules of Morality. p. 26. J. 2. 
for r. from. p. 88 J. 25. del. the laſt o. p. 127, r. The- 
mam. p. 159. 1. 5. for the r. be. p. 173. 1 for Mines r. 
Ruins, p 180 for the Catch word He, r. Finchaen. p. 186. 
I. 31. agent r chert p 103. J. 30. for nge r Sim. p. 194. 
I. 12. r. 20 p. 203. J. 24. r. donblings. p 20). 130. after 
Courts, a full point. p. 210. 33 for tho r. v0. p. 222. 
I. 30. for Demiſe r. Deuiſe. p. 241. |. 12. r. tres import une. 
p. 247. J. 28 r. Craiute. p. 259. l 15 for u r. and. p. 265. 
I. 22. for nay r. may. p. 277. 1. 33. for pu r. paſs, p. 281. 
L ult. ſtrengthen r. lengthen. p.284 1. 23. cavſat. r. caανb. 
p. 288. J. 24. r. thrufling. p. 294. J. 7. r. Alur. p. 303. 
I. 20. r. Particul® ly. 
Note, The Author being at diſtance from the Prefs at th: 


time of the Printing this Book, there are fone mi 


ſtokes as to Pointings, Sc. wich the Reader h dete 
» 
to corre. 
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dred Years , preceeding the Revolution 


Mr. Eachard's Rom. Hiſtory, in 2 Vol. Oavo. 

Cbarron of Wiſdom, tranſlated by Dr. W 

"m2 Vol. 

Miſſon's New Voyage to Ira, in 2 Vol. Od 

An Accounc of Denmark, as it was in the Year 
1692. 

An Account of Sueden, with an Extract of the 
Hiſt. of that Kingdom. 

M. De Gennes Voyage on the Coaſts of Africa, 
Streights of Magellan, &c. in the Years 1695, 
1696, 1697: by the Sieur Froger. 

Father 4vri/'s Travels into divers Parts of Europe 
and Aſia, to diſcover a new Way by Land in- 
to CHINA. 

Lawſon's Politica Sacra & Civilis: or a Model of 
Civil and Eccleſ. Government. 

Lex Parliamentaria, or the Laws and Cuſtoms of 
the Parliam. of Eaglaud. 

Memoirs of Denz Lord Holles, from the Year 
1641. to 1648. 

The Revolutions in Portugal; in the Year 1640. 

Mr. Le Clerk, on what the World commonly calls 
Good and Ill Luck. 

Ellis's Defence of the 39 Articles of che Church 
of England? 

The Art of Preſerving and reſtoring Health, by 

Mr. Flammand, done into Engliſh. 

A Review of the Kings and 8 of 
England, ſince the Norman Conqueſt. By . P. 

M. de la Vauguion's Cohipleat Body of Chirurghey! 

Operations, in Exgliſh. 

, Mir. Le Clerc's Complete Surgeon, Cc. in Engliſh; 

—— His Deſcription of Bandages and Dreflings, 
after the way of France. 

Sic Rozert A kin;'s Szveral Pieces, _., 


